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MINUTES BY SIR H S MAINE 


No I. 

Suspensions, Remissions and Commutations of Sentences 
{29th November , 1862 ) 

I CONCUR with Mr Harington that the power of pardon 

and the other powers which it 

Proceedings, Foreign Department, inr i u J ps Rr e mcaoable of direct 
Judicial A, April, 1863, Nos 28 31 includes, are mcapaoie or airecc 

delegation, unless under the pro- 
visions of an express enactment This is a universal rule of 
civilised jurisprudence, and the reason assigned for it by the 
older jurists is that the executive Governor enjoys this privilege 
as the Lieutenant of the Deity, so that the legal maxim applies 
(( delegatus non potest delegare 99 The theory, however, has 
not prevented the delegation of the power in many countnes 
through the medium of legislation, and of course it is virtually 
set aside when, as in England, the Sovereign systematically 
follows the recommendation of a particular functionary 

The Secretary is no doubt correct m his impression that the 
line of demarcation between the executive and judicial exercise 
of the power of pardon is evanescent Its tendency to become 
so has long displayed itself in England, and increases every 
day Originally, as might be inferred from the old theory, the 
exercise of the power w r as matter of grace and favour , more 
recently it came to be controlled by considerations of State 
policy or popular sentiment , and now at length it is rapidly 
becoming identified with a rehearing of the w hole case before 
the Home Secretary 

I believe that this state of things is felt m England to be 
eminently unsatisfactory The Home Secretary has of late 
years always been a lawyer, principally because the conduct of 
these investigations has become one of his most important 
duties He is, however, necessarily deprived of what in England 
is considered the best of all helps to a correct decision, the 
opportunity of observing the demeanour and language of the 
witnesses and prisoner The disadvantage under which he is 



2 


MINUTES BY SIR H S MAINE. 


placed is felt to be so great that proposals have been made, and, 
I understand, seriously entertained, for substituting a formal 
new trial before a Committee of the Privy Council for the inter- 
vention of the Home Secretary. 

In India the system of trying men on paper has long prevail- 
ed, and it may well be that functionaries long accustomed to it 
may have acquired a special faculty of interpreting written evi- 
dence which could not be obtained by ordinary experience 
But I must say I think it a hard and, I may add, a very painful task 
for the Governor General, and, in eases where his Council is con- 
sulted, for Members of Council unused to Indian practice, to have 
to decide capital questions in the last resort upon materials which, 
judged by an English standard, must be deemed necessarily 
imperfect The inherent difficulty must be faced occasionally, 
for instance, %vhcn proceedings of a court-martial arc submitted 
for approval , but 1 own I look with dismay on the effect of the 
present state of the law on the Governor General's position 
It seems that the recent extension of the Judicial Commission- 
er's powers will frequently render it necessary for the Execu- 
tive, as possessing tne power of pardon, to review quasi-judici- 
ally the decisions of this functionary in all non regulation 
provinces to which the Code of Criminal Procedure has been 
extended , and it appears further that m one only of such prov- 
inces is it certain that the Chief Commissioner possesses the 
pardoning power The Governor General, therefore, or the 
Governor General m Council, is in some danger of becoming a 
regular Appellate Judge. If he has to discharge such functions, 
he will be, it must be observed, in a much worse position than 
the Home Secretary in England , for trials in England arc 
universally conducted by a Judge and jury together, and the 
Secretary of State has always the power of asking the Judge, 
apart from the jury, whether he is satisfied with the verdict 
But, whenever the Governor General has to exercise judicial, 
under the guise of executive, functions, he has in effect to 
decide an appeal from Judges who have been acting as Judges 
both of fact and of law 

Where the Chief Commissioner, as in Oude, is invested with 
the power of pardon, there will be no difficulty, as Mr Harmg- 
ton has remarked Where, however, he has no such power, I 
would suggest that the Governor General should, at all events 
to a great extent, regard him as the Sovereign at home regards 
the Home Secretary , that, where his intervention is called for 
by petition or otherwise, he should be required to investigate 
the case and state his opinion, and that his opinion should 
ordinarily, if not always, be adopted by the Supreme Govern- 
ment 


{See No 2 ) 
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No 2. 

Suspensions, Remissions and Commutations of Sentences. 

(iot/i Match, 1863 ) 

» 

I DO not think it would be illegal for the Governor General, 

without the sanction of any legis- 
lative enactment, to direct such 
Chief Commissioners as have not 
the power of pardon to suspend the execution of sentences in case 
of necessity until the pleasure of the supreme pardoning autho- 
rity is know n 

I presume that the question is only put to me with reference 
to capital sentences 

Repne\es, which are suspensions of the execution of senten- 
ces, though closely connected with pardons, do not stand on pre- 
cisely the same footing In England the King alone can pardon, 
but the old Statute (27 Henry VIII, c. n), which declares a rule 
common to all modern systems of law T , applies to pardons and 
remissions of sentences only, not to reprieves Many reprieves 
are, in fact, granted ^without the sanction of the Crown A Judge 
can reprieve a convict even after he has passed sentence, if he 
thinks the pleasure of the Crown should be appealed to, and he 
can do this £ven after closing his commission. Sometimes a 
reprieve can be claimed on behalf of a prisoner as of right, for 
instance, where a female convict is pregnant or where a convict 
after judgment becomes insane Nor do I doubt that, w r here a 
functionary in England charged with the execution of a capital 
sentence — such as a sheriff — bond fide believes that if certain 
circumstances connected with the convict w r ere known to the 
Crown, it would extend to such convict its clemency, he w r ould 
be held justified in deferring execution till the pleasure of the 
Crown should be ascertained 

The state of English law appears to me a sufficient guide in 
the application of general principles to India Every pow r er 
distinctly conferred implies the existence of pow r ers necessary to 
its exercise, and the pardoning power, which is looked upon 
with peculiar favour in jurisprudence, draw f s with it all powders 
clearly ancillary to it, and among these appears to me to be the 
power of directing local authorities to suspend the execution of 
sentences in cases where particular circumstances (such as diffi- 
culties of communication and distances in India) occasion delay 
in ascertaining the pleasure of the Supreme Government 

I think, therefore, that the Governor General may legally 
issue such an order as is contemplated in His Excellency's note, 
and I am able to say that Mr Harington concurs in this view 

Of course this species of reprieve should only be granted on 


Proceedings, Foreign Department, 
Judicial, April, 1863, Nos 2S-31 
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clear occasion, and I would suggest that, as in the English Home 
Office, such business should ah*avs be talcn up at once, and the 
report of the Chief Commissioner forwarded to His Excellency 
with as much despatch as may be practicable, in order that, jf 
possible, His Excellences decision should be notified within the 
ordinary time for the execution of the sentence Itisobuous 
that the ordinary course of justice should be interrupted as 
sparingly as may be 

The communication of the Chief Commissioner whorepneyes 
a prisoner should be addressed to the cxccutne officer charged 
with carrying out the sentence, and, eycn if this officer hay e 
judicial powers, it should be addressed to him in his executive 
capacity, 

(See No i ) 


No 3. 

Hearing of Council by Legislature 
(tyth March , iS6j ) 

The alterations seem to me to be unimportant with tw o ex* 
Pro ceding*. Hone Department ceptions and unobjectionable 
(Lcgi'ktire), March, 1S63, No 32. with one. 

In rule XV, section 5 , yvords have been introduced making 
the Report of a Select Committee the Report of the majority, 
and the rule no doubt gains in precision by the change 

The nev, rule which now stands as rule XVII appears to me 
to introduce a very formidable no\elt) I have obtained some 
Bengal papers yvhich show that it was not recommended by the 
Select Committee, but added afterwards at a meeting of the full 
Council Some discussion on the proposal, which came from one 
of the Native members, is said to have taken place, but none is 
reported The Lieutenant-Governor, Mr Eden, and the Advo- 
cate-General voted against it, but no one else 

I cannot help suspecting it was entered by surprise and with- 
out due reflection It does not seem to have struck the Council 
that, while these rules furnish ample security against irregularity 
or disorder on their ov n part, there is nothing to be found m the 
rules v hich can be used to check the license of the counsel who 
may be addressing them The hearing maj be one in full Coun- 
cil with reporters present, and I do not see what is to preyent 
any conceivable subject from being dragged in on the score of 
prnate interests being somehow implicated y\ith iL The House 
of Commons has, it is true, no special rules for controlling 
counsel, but the House of Commons has always in reserve the 
poy\er of sending an offender to Newgate 
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The Bengal Council could, 1 imagine, refuse to hear any 
longer an advocate w ho misconducted himself, but, if the topic 
were exciting, this would probably not be done, if it were done, 
without a protest from a minorit), and would result at all e\cnts 
in much public scandal 

Ido not sec \\h) the power of appearing by counsel should 
not at least be confined to appearance before a Select Committee 
(which except on extraonJinarj occasions, is the practice at 
home), and there should be, I think, a rule placing advocates 
under the control of the chairman 

It nnj, however, be worth) of consideration whether, in a 
countrv in which discussion on paper is the ordinar) rule, per- 
sons whose private interests nnj be concerned might'not be left 
to state their ease in petition Advocates arc only cmplo)ed at 
homo in deference to ancient usuage or perhaps because peti- 
tions have dwindled to a form. 


No 4* 

ObFicE Establishment of the High Court at Bomban 
(* 7 /// Af>ri! } 1S61 ) 

It docs not seem possible to put an) construction on the 6th 
„ section of the Letters Patent 

° lhCT thsn •£’> lh ' >" 
Council of Bombay is constitut- 
ed the final judge of the propnet) of the High Court establish- 
ment But though we arc debarred from exercising our ordi- 
nary financial control in this matter, still I think that, consider- 
ing the permanent relation of this Government to the Govern- 
ment of BOmbaj, and, considering the connection between the 
Government of India and the most important of the High 
Courts, — that of Bengal— it would not be improper that we 
should urge on the Government of Bombay the excess of the 
establishment now submitted over the establishment deemed 
necessary at Calcutta Such a discrepancy is almost scandalous 
It might be desirable to point out, of course in courteous 
language, that the Government of Bombay is only empowered 
to sanction reasonable ** salaries, and that salaries can hardly 
be deemed reasonable which amount to nearly twice as much as 
those thought adequate by the Chief Justice of a Court of more 
extensive jurisdiction A general request to compare the t\\ o 
establishments would, I think, be better than a criticism of 
separate items, but we cannot avoid calling attention to the two 
points noticed by Mr Harington I entirely agree that the 
Commissioner appointed under section 1 S 2 of the Civil Proce- 
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dure Code is to be appointed for the emergency and to be paid 
out of the costs, and that there should be no permanent func- 
tionar) of the hind This Commissioner indeed «ccms to me 
\cn like the Master m Equit\ under a new name I think al^o 
that the parties, and not the public through the Court, arc to pa} 
for translations 

It will be matter of regret if an) tenderness to interests now 
\ested produces a permanent establishment of so cxtra>agant a 
character 


No S 

Qualifications for High Court Judgeships 

{iSth April , 1863 ) 

I CONCUR Ith Mr Hanngton’s concluding suggestion as 
ProDredirp Home Depart n-tnt, to communicating With Sir C 
Jed nal, l<th Mclj, iS'o Na 35. Wood 

As to the eligibility of Coienanted Cml Servants lo the 
High Court w hen they sat isf) the conditions required for per- 
sons of the third class described in section 2 of 24 &. 25 Viet ,c 
104, but do not happen to satisfy the conditions prescribed for 
the second class, I agree with Mr Hanngton to the extent of 
thinking that the appointment to the High Court of a Coienant- 
ed Civil Servant who has held in a non-regulation province a 
judicial office not inferior to that of a Principal Sudder Amecn, 
would not be positive!) illegal The rule in construing Statutes 
is to take words in their natural sense, unless some repugnance 
or absurdity is the result of so taking them , and I do not find 
that the natural meaning of the word li persons^ in this Act is 
excluded by this rule But m) strong impression is that the 
framers of the Statute did intend to divide the persons qualified 
into four classes entirely independent of each other 01 course, 
the Secretary of State has it in his power to guide himself prac- 
tical^ by the more limited, and, as I think, the intended, mean- 
ing of the Act 

It is very desirable, however, to call his attention to the fact 
that precisely the same point arises with regard to the first 
and second classes Man) Co\enanted Cml Servants are being 
called to the Bar every year, and the question is whether fhe 
) ears after being called they are eligible to the High Court- 
My view of the construction of the Act on this point corre- 
sponds with that which I ha\e taken in reference to the second 
and third classes 
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No. 6 

Local Legislation , Penai Code, Statute 24 & 25 Vict, 

c 67, s 43 

(23rd April , 1S63 ) 

This Bill appears to me to raise a difficult question — one of 
Procotslinjjs Home Department ** cla^S which 1 have thought 
(Legislative), June, 1S63, No 7 likcl) to arise ever since I read 

section 43 of 24 &. 25 Viet , c 67, for the first time 

The question is — What is meant by “ altering " the Penal 
Code? 

If one of the Local Legislatures were to define an offence 
cxactl) as the Penal Code defines it, or in language of equi\a- 
lent generality and then were to assign to it a punishment dif- 
ferent from that prescribed in the Code, it would be conceded, I 
presume, that this would be an attempt to alter the Penal Code 
and would be bc>ond the powers of the Local Council But the 
attempt made in the present Bill is not exactly this Here a 
particular form, instance or sample is taken of the general 
offence defined m the Code, and a penalty js assigned different 
from that which the Code allots to the general offence Is this, 
which may be called a constructive alteration of the Penal Code, 
bejond the powers of the Bomba) Legislature? 

In fa\our of the affirmatnc view, which I understand Mr 
Harington to take, there is the wide language of the 43rd section 
of the English Statute The Local Legislatures arc incapacitated, 
not merely for “altering/ 1 but for “altering m any way,” the 
Penal Code of India, It is difficult to contend that by “ con- 
structs e“ alterations one does not alter in some way the Penal 
Code. 

The argument the other way must be derived entirely from 
the inconvenience — and, judged by its consequences , the un- 
reasonableness — of the affirmatne construction 

The Penal Code has been draw r n so skilfully and with so 
much forethought that there is hardly a single conceivable 
wrongful act which it does not cover by its general definitions 
But then, as a general rule, the Penal Code contemplates the 
Queen's subjects in India, apart from any particular capacity 
they may happen to fill, or from any particular circumstances in 
wduch they may be placed Practically, how r ever, offences do 
constantly alter their character, and deserve a different or 
severer punishment, through the circumstances of the offender 
or the capacity he may happen to fill Not to go further than 
the subject of the Bill, what may be no offence or a venial 
offence in a man driving a hackery on the Grand Trunk Road 
may deserve exemplary punishment if done by the driver of a 
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so great and likcl\ to meet His Excellency the Governor 
Goner'll at cverv turn tint, when the question has reached a 
proper stage (which 1 do not understand it to Ime done at 
present), 1 should recommend that a joint opinion be asked from 
the \d\ocatc General and Standing Counsel 

{See No y ) 


No. 7 

Local Legislation , Ptnai Code , Statute 24 & 25 Vict, 

c 67, s 43 

(24/// Af>ttl , ?S6j ) 

Mr HARINGTON has been good enough to let me see his 
Proceedings Home Dcp-irtment further remarks, and I add a few 
(Legislate), Jane, 1863 No 9 words, chiefly because an in- 

nd\ertcncc in my first note (which I ha\e corrected) prevented 
my bringing out one phase of the argument domed from the 
incon\emcncc of supposing that the Local Councils arc debarred 
(except with the permission of the Go\crnor General) from con- 
structed) altering the Penal Code 

Mr Harington suggests that the incon\ cnicnce to which I 
have referred is greatly mitigated, if not remo\ed, by the provi- 
sion for obtaining the preMOus permission of the Governor 
General If His Excellency could, on ha\ing a local Bill sub- 
mitted to him, gi\c a general permission to alter the Penal Code 
for the purposes of the Bill, I would acquiesce in Mr Harington’s 
explanation But I do not think that His Excellency can give 
his permission without considering each instance m which it is 
proposed to alter the Code This seems to follow, both from 
the words of the Councils Act “altering in any way ,r and from 
the nature of the case, from the duty cast upon him being that 
of comparing one instrument (the Bill) with another (the Penal 
Code) 1 

If this be so, His Excellency will have to give an opinion on 
all parts of the very Bills w’hich an Imperial authority is least 
capable of dealing w r ith satisfactorily The key to every rule of 
law is the penalty for its breach, and it will be impossible to say 
whether the penalties are reasonable w ithout* considering the 
sections of the Bill which fix the rules The Bills on which His 
Excellency will thus have to give an opinion will be Bills regu- 
lating local and municipal concerns, and he will have to do this, 
not after he knows that the measure has been fully discussed by 
persons on the spot or near it, but beforehand, and wathout the 
power of ascertaining the changes which may be introduced by 
a Select Committee 
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On noting down the list of subjects (in section 43 of the 
Councils Act) which the Local Legislatures are prohibited from 
dealing with except under permission, it will be seen that the 
Bills falling under each head (except the 4th) have a distinct 
common character But if the 4th prohibition covers construc- 
tive alterations of the Code, the Bills to which it applies are 
altogether miscellaneous and, as it seems to me, include nearly 
all the measures which would naturally be brought before a 
Local Legislature This consideration, so far as it goes, seems 
to me an argument for thinking that Bills having for their mam 
and direct purpose the alteration of the Penal Code are the 
measures intended , any such measure would be " a law or re- 
gulation for one of the purposes thereinafter mentioned n — 
language which seems to me slightly in favour of the above 
new 

(See No 6.) 


No 8. 

Servitude in Oude 
(25th May , 1863 ) 

It is almost impossible to form a clear opinion on the ques- 
~ . tions raised in these papers w ith- 

General, Jnly, 1863, Nos 38-40 out seeing the actual contracts 

to which they refer. Almost 
everything will depend on the phraseology of the particular con- 
tract, and a good deal on the form of the suit Some principles 
may, however, be laid down 

An agreement to be a man’s serf or slave is invalid m law, 
both as being against public policy and in most cases as amount- 
ing on the part of the contractee to the offence made punishable 
by the 370th section of the Penal Code. It is not very easy to 
frame a contract in English which would come within this de- 
scription, but I can quite conceive such an agreement in India. 
If, for example, there had once existed m Oude or elsewhere a 
system of undoubted slavery, which had become illegal from the 
introduction of our laws or from some other cause, and if a con- 
tract were made which by its terms or its language placed one 
of the parties in the exact position in which he would have been 
placed as a slave while acknowledged slavery lasted, then such 
a contract would be entirely bad m law, and no damages would 
be recoverable for its breach. 

But a mere contract to serve, that is, to render services, 
whether domestic or agricultural, is perfectly legal without 
reference to the penod for which it is made If it be for an un- 
limited, that is, an indefinite, time, then, as the first orders of 
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Government corrcctl) stated, it will be presumed to be for a 
Mnqlc jear But, if definiteness be given to the period by 
agreeing to serve for a term of 99 )cars or for life, the contract 
will still be good, and no such presumption as that just men- 
tioned Null arise So far I concur with the Advocate General 
When, however, Mr Covvic goes on to sa\ that damages for the 
breach of such contracts must be calculated with reference to 
the period of limitation, although I do not dispute the literal 
truth of the proposition, 1 think it requires explanation The 
English writers on the law of contract, one of whom is quoted 
by Mr, Hanngton, hardly notice contracts to sene for life or 99 
j cars (if one so long live) They merely say that such agree- 
ments arc not illegal, but add that the) arc so improvident ex 
facte that hardly any sum would be too small to award as 
damages for their breach Mr Cowic’s statement must, I think, 
be taken as true only of the maximum damages which under any 
circumstances can be awarded It is not absolutely true that 
\cry long contracts to scr\c arc neccssanl) improvident There 
is one ease in particular, that of an agreement to serve in a 
trade which is conducted on a trade secret, in which contracts 
to serve for verv long periods are not uncommon , for the breacli 
of such contracts as these, even perhaps when the) contemplated 
service for the whole of life, it might be proper to take the 
period of limitation as a guide to the amount of damages But, 
in respect of such contracts as arc described in these papers, 
the other and more usual rule is clearly, I think, the one to be 
followed, and the smallest possible damages should be given to 
a plaintifT suing on their breach 

There arc, however, many expressions in these papers which 
make me suspect that the actual contracts on which the question 
arises do not take so simple a form as I have been supposing It 
may be that the suits mentioned in the papers are not suits direct* 
ly instituted to enforce agreements to serve, but are merely suits 
to recover bond-debts, the defendant being in fact bound to 
labour, not by express agreement, but simply by the compulsion 
of his debt, which is kept hanging over him Or, again, the 
defendant may have acknowledged that he owes a certain sum and 
may have contracted to w'ork it off at a certain rate In the first 
case, unless some independent defence can be pleaded to the 
suit, the decree for payment of the debt must be passed against 
the defendant , in the last case, the decree can Only be for pay- 
ment subject to an account for the sum worked off 

On the assumptions I have just made, the mischief in Oude 
is not the existence of any particular system of servitude, but 
the improvidence (which, I need not say, is not confined to 
Oude) of the labouring class in taking advances or in acknow- 
ledging debts which have accumulated at usurious interest No 
direct relief can be given to labourers who have thus entangled 
themselves, but indirectly the Courts in Oude could probably 
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mitigate oppression by bringing it to the knowledge of tire 
labouring class that no man is bound to take upon himself 
advances made to, or debts incurred by, his father, otherwise 
than to the extent of any assets he may have received by inherit- 
ance I say this because it seems to be hinted in the papers 
that the debts sometimes descend from father to son It would 
also be well to make the 280th, 281st and 282nd sections of the 
Code of Civil Procedure as notorious as possible, under which a 
very simple system of bankruptcy is provided for debtors under 
one hundred rupees 

Till I know more of the contracts in question, and more of 
the nature and extent of the evil complained of, I am not pre- 
pared to say that any legislation is required If the contracts 
be such as I last assumed them to be, the only legislative relief 
admissible would take the shape of extending the limit of bank- 
ruptcy 

( See Nos 92 and 98 ) 


No. 9 

Courts of Small Causes. 

( 8th June, 1863 ) 

The first reflection which these papers suggest is that one- 
_ _ does not see why in the original 

iSsZtXss&ST- sSi-ar tssxz 

dency Towns Act was adapted to it rather than the Mofussil 
Small Cause Courts Act The jurisdiction of the Court is 
limited to Bangalore cantonment (excluding the town), and 
Bangalore is, or is likely to be, largely resorted to by Europeans 
from Madras, but the peculiarities of the Presidency Towns 
Small Cause Courts Act do not arise from its applicability to 
large cities or to a European population, but from its applicabi- 
lity to places in which the local law is the law of England The 
Act is framed with a constant tacit reference to English law 
Now, though Bangalore cantonment contains many persons 
subject to British military law and some who are personally 
entitled to the benefit of English law, yet its local law is the law 
of Mysore, whatever that may be To such a state of things 
the Mofussil Act is much better suited than Act IX of 1850 By 
introducing several clauses of the former Act into his regula- 
tions, the Judicial Commissioner has mitigated the inconvenience 
entailed by the mistake of building on a wrong foundation , but 
he has by no means removed (as will be partially shown 
presently) all the references to English law which are included 
m Act IX but which have no application to Bangalore 
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As the Court has been some months in operation, it is too 
late to correct the original mistake , and, on this assumption, I 
think the variations from Act IX proposed for the regulations 
desirable on the whole and w ell-considered There are, how- 
ever, a few remarks to be made which I will offer, following 
the order of the regulations, of which the numbers correspond 
with the new written numbers m the printed pamphlet enclosed 
* * * * * * 

XX — I agree with the Judicial Commissioner as to this 
regulation, except that I think it is a pity that the Court should 
decline to investigate open partnership accounts if it has a 
proper establishment All depends on the Court having an 
accountant attached to it to whom it can refer the accounts If 
it has such an officer, there is no reason wffiy it should not settle 
disputes which I understand to be excessively common among 
natives, who constantly quarrel before their accounts are 
balanced. But, if there is no accountant, it is useless to ask the 
Court to occupy whole days in doing sums in arithmetic, 

* * * * * * 
XXVIII — Here is an example of English technical expres- 
sions What is an executor and administrator (who are eccle-i 
siastical functionaries, strictly speaking) in Mysore, and w f hat is 
the difference between them? I should prefer the general 
phrase “ legal personal representative , *' or the clause might run 
— “any executor, or administrator or legal personal representa- 
tive " 

XLVIII — The words proposed to be added are not well 
chosen The Judicial Commissioner's Court is the “highest 
Judicial Court,” so that the phrase “that is to say” is out of 
place But I object altogether to this quasi-appeal, not only for 
the cogent reasons assigned by the Judicial Commissioner, but 
as contrary to the principle of the Small Cause Court system , 
such an appeal would give no security to the litigant, while it 
would diminish the Judge's sense of responsibility 

XLIX — This is again a regulation including a fragment of 
pure English law The distinction between law and equity, as 
two separate constituents of positive jurisprudence, is unknown 
beyond English law f See also No, XXXII. I should prefer 
section 13 of Act XLII of i860 

* * * * * * 

LXXV — It will be prudent, I think, not to allow immoveable 
property to be taken in execution We know too little of the 
land law of Mysore to know what feelings we may shock or 
wffiat subordinate rights we may override by subjecting immove- 
ables to the process of a Court of summary jurisdiction 

LXXXV — The suggested proviso is very vague and unsatis- 
factory The best course will be to confine the jurisdiction to 
cases where the relation of landlord and tenant is admitted to 
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exist Where it is denied, a question of title will in nine cases 
out of ten be opened up 

* ¥• * * * * * 

With respect to the Judicial Commissioner's suggestion that 
the jurisdiction should be extended, the best course will be, I 
think, to empower the Judicial Commissioner to enlarge it 
with respect to all suits or any class of suits to a maximum 
amount of Rs 1,000, I would not give an appeal universally in 
cases exceeding Rs, 500, but the Judicial Commissioner might 
at his discretion declare that an appeal should be allowed in a 
certain class of cases The extension of the jurisdiction to 
suits of any amount is opposed to the theory of Small Cause 
Courts 

I may observe that there are two pnncipal elements in the 
Small Cause Court system — the smallness of the sum at stake 
and the qualifications of the Judge This peculiar summary 
jurisdiction would be indefensible if both were not present 
The smallness of the sum limits the extent of the injustice, if 
injustice is done the superior qualifications of the Judge are 
a security against injustice being done at all The plan of the 
Judicial Commissioner mentioned above violates principle by 
dispensing with the guarantee afforded by the pettiness of the 
sum at stake, and I must say that the Madras Act, put up with 
these papers, violates principle by taking comparatively small 
care for the efficiency of the Judge If Moonsiffs and Sudder 
Ameens are not able to decide ordinary suits without the check 
of an appeal, neither ought they to be trusted to decide small 
causes without similar protection for the suitor 

(See No. 52 ) 


No. 10. 

Act XX of 1863, Religious Endowments 
(tSifi July } 1863 ) 


Proceedings, Foreign Department, 
Revenue, September, 1863, Nos 49*51 


I DO not quite agree with the Advocate General as to the 

limitation he would impose on 
Act XX of 1863 The language 
of the general prohibitory sec- 
tion (section 22) is extremely strong It is not necessary, how- 
ever, to decide the point, as the Advocate General admits this 
Coorg case to be within the principle of the Act , and there 
can of course be no doubt that the Secretary of State wishes 
the case to be treated exactly as if it fell within the statutory 
prohibition 

It will simplify the matter to consider what is the policy of 
Act XX, which is understood to be the general policy of Govern- 
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mrnt will reference lo religious endowments in India Thai 
pobev is lo transfer the endowments to a custody which fur- 
mshis reasonable securities (or their presen alien , but, that 
transfer once cfltctcd, not to interfere further many emergency, 
how cm r serious, but to leave tin protection of the endowments 
to the ordinarv tribunals The guardianship of the endowments 
is m fact transferred h\ the policy of Act X\ from the Rxccu- 
tnc to the Judicial power 

\Mu n this is once understood — when it is seen that the 
transfer to private trustees, though it ought to be effected in 
the In vt possible wa\ for the interests of the endowment, is to 
Ik* a transfer cut ana cut and ct cc for all — the weak point of 
man) of the expedients which ha\e been suggested in tins 
Coorg om will be casdj perceived* Mother the last sugges- 
tion of the CcmmisMomr of Coorg nor the simpler plan of 
Mr RaylcN is admissible, because c ach implies some continuing 
act b\ an officer of Government, which, though it be no more 
than an endorsement, is y<t against the principle which has 
prev ailed 

On the wholly 1 tlunk that there is nothing to be done 
except to follow the advice of the \dvoeate General to allow’ 
the present stilt of things to continue till the objections to a 
landed endowment have abated. There is no positive illegality 
(if Act \\ apply to the case) in going on with existing arrange- 
ments till a favourable opporiumt) for cleansing them presents 
itself 

The difficult) should, I presume, be represented to the 
Secretary of State 

{See Ncs O 2 , yj t So and Sy ) 


No ii. 

Cholera 
(rj/A July, iS6j) 

I AGREE with the Resident tint the second and third sec- 
tions of the report should be 
* published w ithout delay, but that 
there would be no advantage in 
publishing the first section The state of things disclosed by 
this last-mentioned section is most melancholy, but the atten- 
tion which it imperatively demands should be given by the 
Government, and not by the public 

I would not publish the third section without the second 
The second section, giving the scientific results of the enquiry, 
appears to me extremely valuable and unusually free from the 
vice which 1 have generally observed in disquisitions on sani- 


Proccedin^s, Military Department 
C, September, No 553 
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tary subjects— the assumption of the point to be proved. As 
the President has observed, there is some trace in the papers of 
a leaning towards the theory which has so long obstructed the 
progress of sanitary knowledge — the theory that, in order to 
account for an outbreak of cholera or any other disease, it is 
sufficient to point to the \ icinity of a cesspool or the impurity 
of some neighbouring tank or well But, on the whole, conclu- 
sions from the facts bearing on the subject arc drawn in the 
second section with unusual caution 

Another reason for not publishing the third section without 
the second is that the recommendations made in the third 
section appear to me to go occasionall) a good deal beyond 
the proofs of their expediency or necessity, which may be 
collected from the section preceding The condition of the 
public mind on these topics is such that an) hesitation of the 
Government in trjing the most costly and extensive experi- 
ments, when recommended by any sort of authority, is regarded 
almost as a crime, even though the practical advantage to be 
looked for on scientific grounds from the outlaj is in a high 
degree problematical 

The Cantonment Magistrates Bill, which has been published 
by order of His Excellency the Governor General, will, if it 
becomes law, very greatly facilitate in military stations the 
adoption of many measures advocated by the Commissioners on 
rational evidence of their desirableness 


No 12. 

Acts VI of 1857 and XXII of 1863 , Statute 24 & 25 Vict , 
c 67, s 25 Local Government" 

( gth September, 1863 ) 

Dear Lord Elgin, — These papers raise some rather per- 

Proceedings, Foreign Department, . p A * ^ j ° f 

Revenue, June, 1863, Nos 4-7 1 86 3 (the Works of Public Utility 

Act) assumes throughout that Act 
VI of 1857 (for the acquisition of land for public purposes) is 
in force everywhere in India, It seems, however, that the 
authorities in most of the non-regulation provinces are not 
taking land under Act VI, but under certain rules which the) 
assume to have the force of law The question which they 
discuss in the papers (a question wrongly stated, in my view) 
is whether Act VI of 1857 shall be extended to the territories 
in which it is not acted upon 

The assumption made in Act XXII of 1863 ought to be per- 
fectly correct, for it is a perfectly general Act and applies to all 
parts of British India. The Act is, however, to be put in force 
by the i( Local Government, 11 and in section 39, which gives the 
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On the other hand, an) rules promulgated between the 
pacing of Act VI and the j n sing of the Indian Councils Act 
would have the rlfcet of repenting Act \! so fir is the) arc 
inconsistent with it, provided the) were promulgated in non- 
regulation provinces b) tlie Go\ernor General in Council, or in 
certain cases b) the Lieutenant-Gov ernor '1 here appear, there- 
fore, to be three clashes of rules to be considered — 

1 * Rules promulgated b) the Governor General in Council in 
non-regulation provinces previous!) to the passing of Act VI 
of 1857 These are repealed so far as the) arc inconsistent with 
Act VI 

II. Rules promulgated similarly between the passing of Act 
VI and the parsing of the Indian Councils Act I hese repeal 
Act VI so far as the) arc inconsistent with it. 


C 
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III Rules promulgated in any manner since the passing <>t 
the Indian Councils Act These are absolutely aoid unless 
published urder Act VI 

Practical!) the only serious difficulty is likely to be created 
by class II , and I think Your Lordship's first step should be to 
ascertain from the Foreign Office or from the Local Govern- 
ments whether any rules for taking land w ere promulgated by 
the Go\ernor General in Council or by the Lieutenant-Gov ernor 
in non-regulation territories, between the passing of Act VI and 
the passing of the Indian Councils Act, or whether during the 
same interval any old rules were formerly republished b) the 
same authonty 

If nothing oh the sort turns out, as is not unlikel), to have 
been done, then Your Lordship's course is, 1 think, comparativ e- 
ly simple, namely, to inform all the authorities of non-regulation 
territories that Act VI of 1S57 supersedes all their rules in so 
far as it is inconsistent with Them, and, further, as respects 
territories directly administered by the. Go\ ernor General in 
Council, to confer on all the Chief Commissioners who have not 
received them the powers contemplated m Act VI. 

(See No ip ) 


No. 13 

Court of Vakeels 
( 14th October , 1863 ) 

Dear Lord Elgin, — The Court of Vakeels being an entire- 
Proceedirgs, Foreign Department, I) artificial institution, not be- 
Pohtical, January, ifc$4, Nos 105 longing to the judicial machinery 
lI5 * of civilized States, it would re- 

quire prett) strong evidence, in the absence of express consent, 
to show that it has obtained authont) anywhere by prescription 
I do not see that there is really any evidence worth attending to 
showing that the Court has possessed authont) in Central India 
The fact that subjects of SCindiah and Holhar have occasionally 
submitted to its jurisdiction proves nothing at all, both for the 
reasons stated b) the Under-Secretar) and because there is 
nothing irregular in any defendant's submitting, if he pleases, 
to the jurisdiction of any Court which be thinks likely to do him 
justice 

I do not doubt that the Paramount Power might impose the 
authont) of this Court on the Chiefs of Central India, tor as we 
do not allow them to go to wxir with one another, we claim the 
right as a consequence, and undertake the duty, of preventing 
those quarrels and grievances which among really independent 
Powers would lead to international conflict 
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But here, as Colonel Durand remarks, the authority of the 
Paramount Power is exercised more directly through the 
system actually established in Central India than it would be 
through the Court of Vakeels And this is in itself some proof 
that the Court has not exercised jurisdiction in Central India 
otherwise than incidentally and casually. 

I he question is really one ot expediency. If the Courts of 
the Political Agents in Central India arc really more expediti- 
ous and ctTicient in adjudicating upon mterjurisdictional ques- 
tions than the Court of Vakeels, there really seems to me to be 
an end of the matter, for, so far as the political interests oflhc 
British Go\crnmcnt arc concerned, they arc rather favoured by 
the Central Indian system than by the other 

I do not understand the grievance in\olved in a Rajpoot 
plainttff having to proceed in one way when the defendant is a 
subject of Scindiah, and a M«tl\\a plaintiff to proceed in another 
when the defendant is a Rajpoot While there is no uniformity 
between the remedies open to subjects of civilized States, wa 
need not be surprised at the absence of it in the remedies avail- 
able to subjects of Natne Indian Governments 

I think, how c\ er, it might be explained to Scindiah and Holkar 
that, though there be no obligation on them to acquiesce in 
the jurisdiction of the Court of Vakeels, yet that when a subject 
of their own, whether resident in their territories or elsewhere^ 
voluntarily submits to the jurisdiction of the Court of Vakeels 
by appearing or defending his case before it, — or where, 
from the locality of the ofTence, act or other matter in question, 
he has been brought within its jurisdiction, — they would do well 
to follow the usages observed by civilized States and to allow 
the judgment to be enforced by their own authority without rc* 
opening the controversy Such a practice dpes not imply any 
derogation from the authority of their own tribunals It is only 
what one community owes to another 


No, 14. 

Grants of Moncy and Lvnd 
{ijth November , iS6j ) 

I CONCUR in thinking that Khyrooddeen ought not to Suffer 
Proceedings, Foreign Department, for an administrative blunder, 
Finance, November, 1863, Nos 24. and 1 consider that, if any alters 
native is offered to him, one branch of it should be the exact 
pension which he was originally intended to have 

As to the general question, though pensions have no doubt 
the political advantage which the President describes, they are 
economically very disadvantageous as compared with gifts of 
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land, for land retained in the hands of Government has 
rarely its true value, and sometimes no value at all 


No, 15, 

Legal Education of Civil Servants 

(. 2nd December , / 863 ) 

I CONCUR in Mr Harington’s conclusions, and, substantially, 
Proceedings, Home Department, in the grounds assigned for them 
Judicial, 21st March, 1864, No 64, If there is my part of his Minute 
to which I feel inclined to take exception, it is that in which he 
palliates (or rather his authorities palliate) the deficiencies of 
the Zillah Judges Complaints about persons do not readily 
find their way upon paper, but, if I am to judge from the course 
of conversation in India, particularly among gentlemen who are 
themselves acknowledged to be the best lawyers in the sen ice, 
I should be disposed to believe either that we have fallen on an 
exceptional period m respect of the qualifications of Zillah 
Judges, or that the executive branch of the service so takes 
precedence of the judicial as to absorb much more than its due 
proportion of the available talent in the country The last, l 
suppose, is the true explanation, to judge at least from a fact 
which came to my own knowledge A Civil Servant, to whose 
continuance in executive employment there were apparently 
some objections, was, about six months since, appointed by the 
Bengal Government to a Judgeship in spite of his energetic 
protestations of his mcompetency, and e\en his avowals of his 
ignorance of the language m which justice was to be adminis- 
tered 

Nor can I quite agree in the supposed simplicity of Indian 
law as compared with English 1 suspect that this simplicity, 
where it seemed to exist, came from a cause which is ceasing 
to operate — the fact that there were not legal advisers, pleaders 
and advocates, to take, on behalf of litigants, the subtle distinc- 
tions of which no law' admits so readily as a law which, like that 
ot India, is very slightly settled and ascertained" The only 
department of Indian law f on w r hich legal ingenuity has been 
much exercised — the Law of Revenue and Tenure in Bengal — 
appears to me as difficult and intricate as any system of juris- 
prudence in the world But we will hope that the growing 
intricacy and technicality of Indian law f will be obviated by the 
true remedy — the de\elopment of clearly-written Statute law, 
and the introduction of a code or substantive body of funda- 
mental rules 

From the best attention I ha^ve been able to give to the 
matter I have come \ery decidedly to the conclusion that the 
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Veal Kc) to tin*? educational difficulty, which is very real and 
\ery pressing, is to be found, both a 1 ? regards law ana language, 
not in India but in England Make what rules we wall, this is 
not a good countr) for education, which will alwa)s here be 
costlj and inefficient 1 he presence of official responsibility is 
neccssar} to make a man work in such a climate The only 
alternative is to keep the student-servants somewhat longer in 
England, to which detention the chief objection is that it ad- 
journs the period of coming out But when we have once 
sacrificed the undoubted advantage of bringing jouths to India 
just when manhood is beginning, that is, at about iS, 1 find that 
the best Indian phjsiological authorities do not think that 
differences of a year or two in age are of an) importance* I 
would keep, therefore, the students in England a year longer, 
and would have that ) ear entirely devoted to vernacular lan- 
guages and law As soon is they come here, I would at once 
put them to real work, and they would then begin the only 
education winch is efficiently carried on in this countr) — educa- 
tion in the application of knowledge already gained, and m the 
oral use of languages already learned 

I am ver) far, indeed (as I have stated elsewhere), from 
undervaluing the legal course traversed bv students in England 
during their )car of probation But the acfcct of that course is 
that it is somewhat over-brief, and, as might be inferred from 
the list of books given by Mr Hanngton, that it is rather too 
bookish, this last is a material fault in a country like England, 
where scarcely an) legal literature exists except manuals for 
practitioners. I am inclined to suggest that (if the subject is 
sufficiently within our cognizance for us to take the step) the 
Secretary of State might be moved to enter into communication 
with the only body in England which undertakes to give a 
systematic legal education — the Inns of Court. 1 he) have a 
ver) competent staff of teachers and lecturers , and I must here 
explain that the remark quoted by Mr Harington from my 
Minute is meant to be strictly limited to inferior lecturers 
The best substitute for a good legal educational literature, 
which, as I have said, docs not exist in England, is a skilful 
lecturer or oral teacher, and, if proper arrangements were 
made, there would be no difficulty in extending, under the 
superintendence of the Inns of Court, that most valuable por- 
tion of a student-servant's English training which consists in 
attending Courts and taking notes of cases 

This system would involve the Secretary of State in some 
additional expense, but it is abundant]} clear, from Mr Har- 
ington’s figures, that the Indian Exchequer w ould save largely 
on the whole It would further involve the sacrifice of a prin- 
ciple to which I believe that the Civil Service Commissioners 
are inclined to adhere — the principle of allowing the young 
men to prosecute the studies of their year of probation in any 
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part of the country which ma} he most comemcnt for them 
But bringing the students to London to learn laws and lan- 
guages well is, at all events, preferable to bringing them to 
Calcutta, Madras or Bomba} to learn law badh and language 
not better than at home 

As respects the Madras proposal, 1 concur in Mr Hanng- 
ton s suggested reply It would be ungracious to refuse the 
moderate sum ashed for a Law Lecturer if that part of the 
scheme stood bv itself, but the other branch 1 regard as tno- 
roughl} objectionable If a new office is created in the Courts 
for the_ training of students, one of two things will follow — 
If the duties are real and actual, the }Oung man will certainl) 
learn, but it will be at the expense of the suitors, if, on the 
other hand, the duties are nominal, it is absolutelv certain that, 
m the absence of that stimulus which is absolutely needed for 
work in this country, the execution of the duties will be as 
mere!} colourable as the duties themselves 


No 16 

Umbem-a Campaign 

(iSth December , J$6j) 

T am \en glad of the opportunity which Mr Hanngton’s 
Proceedings Military Department, observations afford me of record- 
er December, 1S53 No, S55, mg a statement as ter the part 

taken b} the late Yicerov in ordering the expedition against 
the Sitanas I was in Simla when he consented to it I was 
not there in a stnctl’s official capacity nor was I consulted as to 
the expedienc} of these operations, but lam sure, from fre- 
quent conversations with Lord Elgin, that he acquiesced in 
them with the greatest hesitation and reluctance, and only be- 
cause he considered that the evidence submitted to him b} the 
Punjab Government, both as to the danger to be apprehended 
from the presence of the fanatics on our frontier and as to the 
faciht) with which the} could be expelled from their positions, 
was altogether overwhelming 

There is much in the substance of Sir Charles Treveljan’s 
arguments wnth which I agree, although I think that his lan- 
guage and illustrations convex an impression of more difficulty 
and peril than really characterize the existing state of affairs 
So far as his Minute consists of argument, 1 must claim the 
beneht of it as a justification for the course taken bv the Gov- 
ernment of India, m the interval between receiving intelligence 
of the Viceroy’s dangerous illness and the arrival of Sir William 
Denison in Calcutta That course appears to me to have cer- 
tainly not erred on the side of timidity There was much m 
oiir position which might have made any Government hesitate 



minute m ti s must 


a 3 


\Yc were two thou^srd mdr<* awnv from tlic theatre of action , 
the greater part of err Militm Sn rclarni \n< at t^ahorc , the 
movi powerful mnrl cr of thr Government \n from da) to d ty 
exp^ctm" to hr tcplictd b\ a mu<c* nr, it wan for r ome 
time dwthtful whether, trchouvlU speaking, we hid an% right 
to interfere \i all Yet we gave in order lint (Mihjrrt to mil) 
one condition) the h»r<.e enpvped in the lull* should, in (hr flee 
of the menu, rctirit to tne plain* I think lint we thus \ ent 
to the \cn limits of prudent e # and, while l entirrh concurred 
in the cxprdiencx of tint direction, nothing hmild have induced 
me unoer the c rem? Maine to a«. rut to it, if it ind not hren 
accompanied h\ the proviso tint th< will draw al should onI\ 
tike phee if the Gommandrr-in-Ghtrf thought tint it could he 
cFcctcd without nnbtarv di<vtrr *m<l without Jo s of nuhlar) 
reputation 

Out of thn proximo In vrrn nn *ol^ difference with Sir 
Clnrlc* Trevchan, and m\ sole reason for < incurring with the 
Governor Cienrrn s propo nl tint a forward movement •dinuld 
tile phee It jc well InoAti to ill of m tint, down to the 
moment of thr rece ?• k Inti, e of ordt r the Commander m-Chicf, 
and the executive mil Inn of,n cfs in the I’unph general!), did 
ref believe tint the withdrawal to Permouh could he corned 
out without di aMr*r and without gnc\rn r lo<s of tnihtnr) repu- 
tation 

If Sir C Trevelv in hod argued tint the danger* which lie c o 
Mudh paint* v ere of ueh nnj mtm!« and imminence lint, 
ruber linn face them, it w*»s In tier to incur di aster and sacri- 
fice reput itton, tin n, though I should he Ion t h to In hear tint 
this was the nstic n nth before u , 1 ft Six acknowledge tint his 
\ tw would merit our \r-\ gravest attention and consider ttion 
Hut bir Gnrles TreuUan rxpresstv states his belief tint the 
retirement of the force from its present petition nnnot he seri- 
ous!) fell is a mihtarv difficult) It t* impossible tint this be- 
lli f should not affect, and dominate, In* whole new of the rise, 
just ic nn own misgivings on the point, founded on the 
nmhoritv of Sir Hugh Ro^c ind the officers immcdialch tround 
him, Inn ccrtainh iflectcd mine 

I he question, therefore, appears to rr f ol\r itself into i 
difference of opinion, on i strategical point of^somr dclicacj, 
between Sir Charles Trivel)in and the Cominindcr-in-Chicf 
On such i point I am forced to defer to the nuthont) who 
speaks within the sphere of Ins own art, and to the officer who 
is ultimately responsible for the conduct of all our military 
operations 

The alternative of unconditional withdrawal being thus, m 
my judgment, excluded, nothing remained but to allow the force 
to strike a blow' or a scries of blows for the purpose of dis- 
cngaging itself It is hazardous to speak confidentl) of the pro- 
gress of operations which have hitherto so signally disappointed 



24 


MINUTES BY SIR II S MAINE. 


their designers, but, to judge from the events which are being 
announced at the moment of my writing, the wisdom of the recent 
change of orders appears to be borne out 


No. 17. 

/ Study of Persian 

{igth January , 1864 ) ^ 

Mr HarjNGTON’S argument on the question at issue seems 
Proceedings, Home Department, to me conclusive 
P P , 20th February, 1864, No 36 

The points which he establishes are these — ^ 

1 That a knowledge of Persian was originally made compul- 
sory for a reason which has lost its force 

2 That the retention of the obligation is attributable to an 
accident, or rather to a series of accidents 

3 That the argument for retaining it, if carried to its conse- 
quences, would prove the officers of the Hindoostam-speaking 
province of Behar to be generally incapable of discharging 
their duties 

4 That the argument fails wholly in its application to 
military officers, who discharge judicial and administrative func- 
tions pan passu as the civilians in those districts of India in 
which the purest Hindustani is spoken 

5 That the footing on which it is proposed to place Persian 
is exactly that on which it is placed with respect to military 
officers, who all but monopolize the political appointments 
That footing is, that its acquisition should be voluntary, it 
being understood that nobody who has not passed this volun- 
tary examination is to be preferred to employments for which a 
knowledge of Persian is demonstrably required 

In short, it is evident that the reasoning by which the com- 
pulsory obligation to study Persian is advocated proves a great 
deal too much And this, I take it, will always be the fate of 
all arguments which are invented by an after-thought, when the 
orgmal considerations for which they are substituted have lost 
force or have disappeared 

The replies from the North-Western Provinces and the 
Punjab are much what I expected Those officers who are for 
retaining the compulsion do not, for the most part, allege more 
than that Persian is important— a proposition which nobody 
has denied The gentlemen who go further than this are 
gentlemen of great reputation for a literary — as distinguished 
from a merely practical — acquaintance with Oriental languages 

It would not have been difficult to divine this result. 

The opinion which has impressed me most is that of the 
distinguished Judicial Commissioner of the Punjab. “ Life/ 1 



MINUTES BY SIR H S MAINC 


25 


snys Mr Cust, il is short , Art is long , m this, as in other 
tlungs, we must have a minimum for the many, and a maximum 
for the few* We must not waste the precious years of a man's 
life between twenty and twenty-three, when he is able to 
acquire anything, and what he acquires remains for his life 
I am no opponent of Oriental studies I devoted my youth to 
them, and studied with success all the first languages above 
alluded to, and Arabic in additton , but 1 sometimes wish now 
t ^that 1 had studied the Roman and English translations instead 
of following up dead Orientals beyond a certain point I wish 
others to avoid my error ” 

This pregnant passage goes to the root of the matter The 
simple truth is, that the compulsory study of Persian — a diffi- 
cult classical and in India practically dead language, of limited 
though considerable usefulness — stands in the way of any 
effectual reform of the educational curriculum of young Civi- 
lians In particular, it obstructs their acquisition of the form of 
knowledge most urgently needed in the India of the present 
day — knowledge of law r If w>c are to choose between the in- 
capacity of a Judge to decipher without aid the earlier records 
of his Court, and his incapacity to interpret the bearing on 
them, when deciphered, of legal principles, the first branch of 
the alternative involves immeasurably the lesser evil 


No 18. 

Over legislation , Spiti, Regulation I of 1873 
{28th January , 1864.) 

If I am compelled to answer this reference from a strictly 
Proceedings, Foreign Department, legal point of View, I must say 
Political, A, February, 1864, Nos 286 that the Officiating Judicial Com- 
aS 7 ^ missioner is right, and that the 

Penal Code, etc , apply to the Valley of Spiti 

In the remarks of the Punjab Government, however, I may 
be permitted to say that there is some confusion of thought 
1 he inapplicability of the Penal Code and of the Code of Crimi- 
nal Procedure to such regions as Spiti does not arise from 
anything in the Codes or in the people, but from the want of 
skilled judicial agency It matters little, so far at all events as 
criminal law is concerned, what kuv a race, either civilized or 
savage, lives under People do not look into a law to see 
whether they may or may not commit a crime , they are guided 
by their general moral instincts 

If skilled agency can ever be employed in Spiti, there is no 
reason why the Codes should not apply, nor w f ould any very 
high degree of skill be required , for those Codes, if reasonably 
interpreted and enforced, are as simple as any written law can 
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be But of course cases may arise where it is iiecessary to 
leave authority in the hands of a savage like the Nono, and to 
htm it may be granted that the Codes are inapplicable But I 
confess I am at a loss to say what is the proper remedy Are 
we to take upon oursehes the responsibility of the Nono's juris- 
diction ? Is he to be allowed to kill, flog, fine or imprison under 
our authority ? The fact is there is no point of contact between 
the administration of lav by ci\ ilized men and sa\ages f and the 
reference is something like asking the English Parliament to 
exempt from English lav those tribes of gipsies who are govern- 
ed b) patriarchal usages of their own vhich are known to be 
enforced by very effectual penalties 

The answ er to the reference had better, I think, be demi- 
official, but, if that be not possible, I think the Deputy Commis- 
sioner should be asked to frame some simple rules, not tncou - 
*ts tent with the Penal Code and Criminal Procedure Code , for 
the Nono’s guidance So far from the condition which I have 
underlined rendering his task more difficult, it will greatly sim- 
plify it, and thus any positive illegality will be avoided 

1 could not undertake to propose an enactment exempting 
Spiti from the Codes, unless some definite system were to be 
substituted for them I should at once be asked what lav Spiti 
would be under, and I cannot undertake to defend the Nono’s 
principles of justice 

Still less could I give effect to the formidable proposal of the 
Lieutenant-Gov ernor The inapplicability of each lav should be 
shown separately 

The question strikes me as having been brought up, not so 
much from any real difficulty being felt, but because it is sup- 
posed to be an extremely favourable illustration of some theories 
which I have observed from more than one indication to be cur- 
rent in the Punjab I think it might be as well to remind the 
Punjab Government that the difficulty does not arise from any- 
thing in the people, but from the want of agency ^sufficient to 
carry out even one of the simplest of written lavs 

(See No S 5 ) 


No. 19, 

Act VI of 1S57 1 Statute 24 & 25 Vict m c 67, s 25 
{iSt/i February , 1S64) 

The opinion which I gave to the late Viceroy at Simla, and 
Proceedings? Foreign Department, -,to which I still adhere, was that 
General, March, 1664, Nos, 138-172, the rules, lavs and regulations, 
established as lav by section 25 of the Indian Councils Act, are 
established as law from the date of their promulgation Their 
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U would further bt well to rr mnd thr I irutemnl-Uov rrnor 
of the Punjab, ns suggested bv the I ndrr Secret nrv, tint since 
i^ot 1 r* h t< cc^ed tolmcanv kgiM<tuc lUlhontv t ithrr for 
the purple of on, mating m w laws or of r\*rt old one 
Hut, \n*h rep mM<» the Cjjcr*\tu n of Act VI of 1857 in the 
Putij ib a rather dedicate question nr ^e 1 have no doubt tint 
this \ct repealed til uuuhr of the Puujnl Government issued 
previous to us rcuivmp the Governor Grnrnl‘ a^tnt and m- 
roimsttm v itli it Hut it rmn tint in Jmrarv, 1861 (prior 
therefore t > t ic |> issitip of the Indnn Councils Vt), the Booh 
Circul ir i.; of iMm w a* issued In tin Punjab Gov eminent, and 
the que lion is whether tint circular Ind the rfktt of repealing 
Act \ l of 1 c 57 to the r\lrnt of an\ inconel tenev, 

Hih <]u< stjon re^tdv r s itself into the question whether the 
booh circular was a re tnutinrnt or mealy a re promulgation 
of form< r art ulirs On the whole, and not without much hesi- 
tation, 1 Imt come to the conclusion tlut it ms onl} a re-pro- 
mulgition, and therefor* did not carr) formal the date of the 
ruks which it contained Such a conclusion nn onlv be the 
result of the impftsston left on the mind In the whole (nine of 
the circular, and I should therefore be \cr\ glad to know whether 
Mr llnrmgton agrees with me 1 rill mention to the refer- 
ence to the time (•' from tinu to time”) of the older arruhrs in 
paragraph i, to the express statement in the same paragraph 
tint the consolidation is onlv for purposes of reference, to the 
omission of tlu. procedure of railvvajs as stited in paragraph 2 
mcrcl) to render the subject clearer, and to the general form 
and language of the circul ir, which has more the air of a treatise 
elucidating and explaining the law than of the enactment of a 
law in however irregular a shape 

If I am right, Act VI of 1857 is not repealed b) this book 
circular, but itself rejicalcd all circulars of the Punjab Govern- 
ment prior to its passing Unless, however, 1 were actually to 
see the circulars referred to m the margin of the first page of 



MINUTES BY SIR II S MAINE, 


28 

the book circular of 1861, beginning with No 9 of 1858, 1 could 
not positively say whether Act VI of 1857 has been as slightly 
interfered with as the Under-Secretary has gathered from his 
conversation with Mr Cust 

{See No 12) 


No 20* 

Agra Sudder Court, Civil Justice, Courts op Small 

Causes 

{22nd February , 1864 ,) 

These statistics of the Sudder Court at Agra fill me with 
Proceedings, Home Department, dismay. While admitting that 
Judicial, 4th April, 1864, No 19 to some extent they are explain- 

ed by the papers, I must say that, so far as the figures are con- 
cerned, I have seen nothing resembling them except the returns 
representing the condition of the unreformed Court of Chancery 
m England nearly a century ago, and on behalf of that English 
Court, whose delays passed into a proverb, I must observe that 
it had to apply an infinitely more intricate and difficult system 
of law than the Agra Court has to administer, and that it com- 
manded only part of the time of its principal Judge (the Lord 
Chancellor) and the whole time of only one Judge besides, the 
Master of the Rolls 

The injustice and demoralization caused by such a condition 
of judicial business, however occasioned, are almost beyond con- 
jecture If the simple consideration be taken into account that 
in every suit one party or set of parties must, in some sense, be 
in the right, and another party or group of parties in the wrong, 
the heavy injury to private interests and morality inflicted by 
keeping righteous litigants for so enormous a time from the 
enjoyment of what should be theirs, and maintaining wrongful 
litigants in the enjoyment or expectation of what should not be 
theirs, becomes too plain a matter for illustration But there is 
a less general consideration, w r hich is of even more importance 
It is the habit of the Native mind to look on all litigation as a 
species of gambling This peculiarity must be immensely 
strengthened by these extraordinary delays The further off the 
decision in a suit is pushed, the more does it assume the air of a 
chance We shall never prevail on the Natives to think that, 
before they institute a suit, they ought to consider whether they 
have the right to institute it, until the ultimate decision is 
brought near enough to be reflected upon 

In this country the most probable result of such an arrearage 
is a great increase of that widespread immorality which arises 
from the comparative incapacity of the Natives to associate legal 
claims with moral rights In England the consequence would be 
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a general revolt of sentiment against the tribunal which was 
unfortunate enough to have its files in such a state Though the 
English Court of Chancery has been thoroughly reformed and 
cheapened, and though it administers a law much superior in 
many respects to the jurisprudence of the Courts of Common 
Law, it has never overcome the popular disfavour brought upon 
it by Lord Eldon’s dilatonness, and many important legal rules 
and proceedings are prevented from becoming universal because 
they are discredited by association with the Court of Chancery 

I concur in alfof Mr Harington’s specific recommendations 

I think that two Benches, each of tw'o temporary Judges, 
should immediately devote themselves to clearing off the arrears 
If our Government in India be good for anything, it ought not 
to lose a moment in abating so abundant a source of demoraliza- 
tion This will involve the appointment of two more tempo- 
rary Judges 

I think also that a fourth permanent Judge should be nomi- 
nated, in order that the services of the three existing permanent 
judges may be properly utilized Mr. Hanngton’s observations 
on this point seem to me conclusive 

It will be well that the Lieutenant-Governor be moved to 
cause the Lower Courts to confine themselves to the spirit of 
the Code of Civil Procedure in respect of the hearing of original 
suits I do not, as will be hereafter seen, think the present 
distribution of Courts of Appeal and of First Instance a good 
one , but the system will not be improved by irregular departures 
from it 

I further concur with Mr Hanngton in thinking that, in the 
face of remonstrances from so many Courts of Appeal, we can- 
not carry out the recommendation of the Secretary of State as to 
the disposing of applications for special appeals by a single 
Judge It strikes me, too, that the suggestion is made in igno- 
rance of the great change wdnch has recently taken place in the 
value attached to isolated judicial rulings, since the establish- 
ment of the High Courts and the introduction of a better (though 
still imperfect) system of reporting 

When this reference goes ultimately to the Financial Depart- 
ment, it is impossible that the largeness of the outlay demanded 
should not be animadverted upon I am bound to say that it is 
not the last claim for additional expenditure on Courts of Appeal 
and Revision which is destined to come before the Government 
The Lieutenant-Governor of the Punjab has made an application 
fora second Judicial Commissioner, and the criticisms on his pro- 
posal which have been received w 7 ould appear to prove that, not 
only a second, but a third Commissioner is required As the 
increase of litigation is proportionate to wealth, and* as the pro- 
vince of Oudh is one of the most rapidly advancing portions of 
British India, the time cannot be fai; distant when the highest 
Appeal Court of Oudh will require strengthening. 
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What I look forward to in these provinces, if no change takes 
place in the Indian judicial sjstem, is a series of augmentations 
m the fixed strength of the Courts, combined with a senes of 
spasmodic efforts to clear off arrears by the aid of temporarj 
Judges There is a chronic tendency towards arrears in the 
Indian Courts of Appeal, from causes which I will presently 
attempt to describe , and if this tendencj' is less likely to show 
itself hereafter m the High Court of Bengal than m other Indian 
tribunals, it is because those causes are combated so far as the 
power of the Court extends, bj r remedies which, though neces- 
sarily inadequate, are jet applied on proper principles 

On the other hand, I am convinced that, if the Indian 
judicial system were placed on a proper footing, one High Court 
or Sudder Court would serve for the whole of the North-West, 
Punjab and Oudh, and might exercise a much more effectual 
and much less teasing and irritating superintendence than that 
which is row exercised bj T the three existing Courts of Appeal 

I am bound to gne my reasons for this opinion, which rea- 
sons are not, as it appears to me, of a kind to be invalidated bj 
mj' comparative ignorance of the countrj T 1 am especially anxi- 
ous to state that I do not contemplate on the one hand the coarse 
expedient of merely lopping off an appeal here and there, nor 
on the other hand a mere revision of establishments— that is, a 
shifting and exchanging of the elements of which the system is 
now composed, without alteration of principle. 

To an} body who is accustomed to the criticism of judicial 
systems, it becomes evident on \ery short examination that the 
Indian sjstem is founded on the assumption of the compara- 
tive incompetence of the Judge of First Instance Ever} Judge 
in his degree lias somebody placed abo\e him, and sometimes a 
senes of persons, whose office it is to correct his supposed mis- 
takes 

So far as this assumption relates to questions of law, it can- 
not be called untrue , though it maj, in some cases, be inciden- 
tally false Even judicial sjstem ought to be so arranged that 
each Judge should be more competent to decide questions of law 
than the judge below him, and I am not in a position to saj r that 
the Indian sjstem is not so arranged I ha\e, therefore, no 
quarrel w hate's er with the form of appeal known as a special 
appeal But, so far as the assumption relates to questions of 
fac^ I hold it to be a delusion, and based on a false theorj of the 
means of ascertaining truth 

I do not belie\e that anj Judge, of w hate's er power, patience 
and ingenuitj, can, when sitting in appeal, and remo\ed from 
actual contact with the witnesses, successful!} correct the mis- 
takes of a Judge of First Instance, unless toa'serj slight degree 
Except m phjsical science, there is no knowm measure of the 
truth of facts except the aggregate of the impressions made on 
the mmds of men of a\erage capacity and mtcgritj bj the 
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e\idence concerning those facts, and of these impressions the 
most important part is produced by the language and demeanour 
of the witnesses and by the characteristics of their story, not as 
it is read on paper, but as it falls from their lips It follows that 
a Judge of moderate abilities, who is actually in contact with the 
witnesses, has a far better chance of arming at truth than a 
Judge of much higher power who hears the evidence at second 
hand, e\en when that ewdence is completely taken on paper 
But when, as is, I fear, too often the case in India, the evidence, 
so far from being completely reported, is taken down with utter 
carelessness and umntelhgence, not only is the Judge of Appeal 
in no better position for ascertaining truth than the Judge of 
First Instance, but his chances of reaching it are far w f orse I 
am quite well aware that many able men in India think that in- 
genuity and subtlet) in the Judge of Appeal will enable him to 
draw from imperfectl) reported evidence conclusions sounder 
than the rough impressions of the Native Judge below r I do not 
question the sincerity of their belief, but I consider that the 
theor) arrived at under such circumstances concerning the facts 
is in most cases a mere figment of the mind, and that the chances 
of error, so far from being diminished, are increased in propor- 
tion to the ingenuity of the Court of Appeal I do not say that 
the incompetent Judge of First Instance is not often in the 
wrong, but I say that we lme no securit) that the Judge of 
Appeal is in the right The first can only err (if we put bad 
faith aside) from making an ignorant or careless use of real 
materials, but the errors of the second come from his being com- 
pelled to work upon materials which are only imaginary 

Howe\er strange or novel these principles may appear irt 
India, they are the foundation of the English system of deciding 
questions of fact In the English Courts whose business it is to 
decide such questions, there is no such thing as a true appeal 
from the decision of a Judge ot First Instance on facts The 
finding of a County Court Judge on facts is always taken as con- 
clusne even w T hen the soundness of his decision on a point of 
law r is in question , and, though the verdict of a jury may some- 
times be disturbed, the Court of Law f never propounds its own 
view of the facts, but refers the case to a second jury Indeed, 
it is only once among a thousand cases that a \erdict is set aside 
as against the weight of evidence , the common cause of disturb- 
ing verdicts is some error of law by the Judge who directs the 
jury. 

The doctrine that there is no patent machinery, consisting of 
rules to guide the mind, by which truth can be extracted from 
paper evidence, is one of the few contributions which scientific 
jurisprudence owes to English lawyers Such rules form a large 
-chapter in most continental systems of law , but the English Law 
-of Evidence, which assumes the existence of a Judge and jury 
sitting together, has quite a different character 1 h is part of 
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English law (the Law of Evidence) is most useful to a Judge of 
First Instance, but it has no application at all, or only the ver) 
smallest, to a Court of Appeal I perceive with regret, that 
many Indian Judges of Appeal have formed a wholly erroneous 
notion of the functions and limits of the English Law of Evidence 
The results of their attempting to apply it in abend matend 
can only be to create confusion w’orsc confounded 

To show that these arc not merely speculative theories I will 
take the liberty of stating how I have seen them tested In 
the English Court of Chancery, partly from its having inherited 
some false principles from Roman law, but chiefly through the 
anxiety of the Court to save the suitors from expense, an equity 
Judge, instead of sending a complicated question of fact to a 
Common Law r Court to have it solved by a jury, will sometimes 
undertake to decide it himself I have rarefy knowm a Judge to 
make the attempt without expressing distrust of his own judg- 
ment, and I have generally observed that the amount of distrust 
is in proportion to the ability of the Judge But it has once or 
twice happened withm my knowledge that a Judge, after begin- 
ning the attempt and stating his impression of the facts, 1 as 
finally abandoned the enquiry in despair and sent the case to a 
jury It has been the startling difference of the story as heard 
from the witnesses from the same story as told on paper, and 
the conviction forced upon me that the decision of the jury was 
ri^ht and the impressions of the Judge w'rong, which ha\ e left 
me without the slightest doubt of the soundness of the principles 
set forth above 

The practical conclusion which I draw from these principles 
is that all efforts at Indian law reform should be directed to one 
end— to the improvement of our Judges of First Instance 
Their character and capacity ought to be such that their judg- 
ments on questions of fact may be taken by all Courts above as 
conclusive But it w'ould be a mistake to suppose that I point 
at a very high standard Moderate ability w-ould suffice, so far 
as Judges of First Instance are required to decide on questions 
of fact , but good sense, good faith and familiarity with the 
usages of the people are indispensable* 

Such a course of law reform w r ould carry with it the rare 
combination of diminished expenditure with closer adjustment 
to principle So that our efforts and those of the Local Councils 
ana Governments take that direction, 1 am almost indifferent as 
to the specific scheme which may command favour But 1 think 
I am bound to say something of tu’O proposals w'hich resemble 
one another in raising the questions which I have been consider* 
mg ^ 

One is the proposal referred to in Mr Harington's Note for 
the constitution of Provincial or Divisional Courts, whose deci- 
sions, though subject to appeal on points of law, should be con- 
clusive on questions of fact This plan has the authority of Sir 
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Barnes Peacock and Mr Harmgton, and the mention of the 
Chief Justice’s name gives me the opportunity of stating that 
Sir Barnes Peacock, as I gather from conversations with him, 
entirely concurs with me on the question of principles just dis- 
cussed Nothing can be sounder than the principle on which 
the scheme of Provincial Courts is based, and it would be a 
radical rented) for the evils of the Indian judicial system But 
then it has the incon\enienccs of all radical remedies It would 
revolutionize all existing arrangements, it would disturb all 
existing interests, it would raise some very troublesome ques- 
tions regarding the privileges of the Ci\il Service , and at first, 
though certain!} not in the long run, it would be very expen- 
sive 

Further than this, I must ow n that 1 hesitate to express an 
opinion in favour of any comprehensive scheme of Indian law 
reform, so long as the petty and the great litigation are disposed 
of by the same machinery No one can quite say w'hat may be 
the exact consequence of attempting to mend an engine which 
has so much work to do It is well known to English lawyers 
that law reform was impracticable at home until the County 
Courts were established , but, as soon as the Courts at West- 
minster were lightened of the burden of petty cases, their faults 
of constitution and procedure became visible, and the results of 
altering them could be foreseen Then, and not till then, the 
Common Law r Procedure Acts w r ere passed India is now in 
the condition from which England has been delivered, and re- 
mains the sole example in the world (so far as my knowledge 
extends) of a country pretending to a civilized judicial system, 
in which the great and small litigation are dealt with by the 
same judicial machinery The only apology 1 ever heard for 
this anomaly consisted in the observation that the poor man’s 
cases are as valuable to the poor man as the rich man’s cases to 
the rich man, and that both are entitled to the same securities 
for justice I trust I may be pardoned for comparing this argu- 
ment to the ironical reasoning of the English Judge who defend- 
ed the former English system of divorce by Act of Parliament 
on the plea that the law of England knew no distinctions 
between rich and poor The truth is, that the faults of the 
existing Indian system tall with infinitely greater weight on the 
poor man than on the rich From the smallness of the sums 
which he generally has at stake in his cases, the poor man is re- 
stricted to the lowest stages of the judicial hierarchy He is 
confined to the lowest (and therefore the most incompetent) 
Judge of First Instance, and to the lowest (and therefore the 
most incompetent) Judge of Appeal He is onl) brought into 
contact with those parts of our judicial system of which it is too 
often true that the blind sit in appeal from the blind 

These remarks bring me to the second of those plans which, 
in my eyes, have at least the merit of being adjusted to true 

D 
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principles — the scheme for the extension of Small Cause Courts. 

1 do not in the least wish to anticipate a discussion which may 
be more usefully taken up hereafter and elsewhere , but such 
grave misapprehensions are abroad, that I venture to point out 
very briefly the bearing of the arguments which 1 have submit- 
ted on the question of the establishment of Small Cause Courts 
The essentials in the constitution of a properly organized 
Small Cause Court are these — 

ist — The comparative superiority of the Judge 
2nd — The limitation of the jurisdiction to a certain class of 
cases 

3rd — The limitation of the jurisdiction to cases below a cer- 
tain amount 

Of these three ingredients the first two are m comparably 
the most important Ihe effect of that characteristic of a Small 
Cause Court which I have placed second in order — the limita- 
tion of the jurisdiction to cases belonging to certain specified 
classes — is that Small Cause Courts are pre-eminently Courts 
for the trial of facts I refer to section 3 of Act XLI 1 of 
i860 and section 8 of the Bill for the Improvement of Civil 
Justice in Suits of Small Value, and beg to observe that it is 
only in rare instances that cases belonging to the classes there 
indicated involve questions of law When theydo involve them, 
the questions are usually of the simplest kind 

When it is once seen that a Small Cause Court is mainl) a 
Court of Fact, and when the superiority of the Judge, the charac- 
teristic which I have placed first, is taken into account, I trust it 
is immediately perceived that the reason for giving no appeal 
from the Judge of a Small Cause Court is not the mere wish to 
get rid of the appeal The appeal is discarded because it is not 
wanted , because it would create injustice and not justice , because 
it would do harm and not good 

It is true — though much less true of the Mofussil than of 
England and the presidency-towns — that it is sometimes not 
possible perfectly to eliminate law from fact The cases to 
which the jurisdiction of Small Cause Courts is limited may oc- 
casionally involve questions of law, and hence it is necessary 
that a Small Cause Court Judge should have had a legal training 
Otherwise, any man of good sense, good faith and familiarity 
with the usages of the people would serve 

The element of a Small Cause Court which I placed last in 
order — the limitation of the jurisdiction to suits below a certain 
value — is popularly considered the most important of all It is, 
in fact, the least important It is supposed to be designed for 
the sake of limiting the area of possible injustice Injustice 
may occasionally be done by Small Cause Courts as by other 
Courts, but I do not hesitate to say that the limitation of the 
jurisdiction to a small amount is chiefly a concession to popular 
distrust of a new system It is invariably found that, when a 
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Count) Court or Small Cause Court has been organised on pro- 
per principles and established in a particular locality a feeling 
grows up in fa\ our of increasing the amount of its jurisdiction 
The onH further remark 1 ha\e to offer at present is that, 
although I hold the Indian system of appeal on facts to be found- 
ed niauih on a delusion, I admit it to be important that the 
delusive nature of the *Wcm is not recognized general)) in India 
Though it ma\ not b<" possible to correct the blunders of a 
MoonsifT, the Moonsiff himself thinU (hat it is possible, and 
thus mav, to some extent, be less open to corruption, and a shade 
more careful in his adjudication and in lus collection of the cm- 
dcncc So long as our Judges of First Instance arc what they 
are at present, I would ne\cr relieve their decisions on facts 
from appeal without substituting for the sjstcm of appeals a 
s)iTcni of rigid supervision 

{Sec No ?? ) 


No 21 

Act XIII oi 1859 * Am ication of Hnactments to Tokeicn 

Territorv 

( 5 //' Marchy 1S64 ) 

I HAVF marked on the margin of Mr Harington’s note the 
pf occe dtn Fompn Department, points on which I Clltircl) con- 
Judicul, A March, 1&O4, Noi 32 34 Cur With him 

1 agree further m lus practical conclusion, but not wholl) on 
the same grounds + * * 

* * Now, nothing can be more certain 

than that end and criminal process will not run proprio vi^orc 
in foreign tcrritor) At the ^amc time, under what is called the 
comit) of nations, foreign States execute the end process of 
friendly nations to a great extent as a matter of course, and, 
though a treat) of extradition is generally required for the exe- 
cution of criminal process, the principle applied is the same It 
would of course be absurd to suppose that, considering the re- 
lation of M)sorc to British India, this comity or courtcs) docs 
not exist Civil process should be executed at once, but, as re- 
gards warrants, I think matters would be more regular if an 
order of the Governor General in Council directed the British 
functionaries m Mysore to execute them when issued in British 
India, 

I find it difficult to persuade mjsclf that the extension of the 
Code of Criminal Procedure to Mysore brings that State for all 
purposes within the system of British Indian criminal law What, 
seems to me to have happened is that Mysore and British India 

* * * * have 

accidentally the same criminal jurisprudence I would suggest 



3 $ 


MINUTES BY SIR H, S MAINE 


that the “ extension ** of Acts to Mysore is a misleading expres- 
sion, for extension has a peculiar meaning under our system, 
11 Application ” strikes me as a better word 

It seems to me that when Sir C Trevelyan extended Act 
XIII of 1859 to the wdiole Madras Presidency lie can hardly have 
contemplated all the consequences of his measure 1 had myself 
occasion to consider that Act carefully when the Penal Contract 
Bill was under discussion, and I was clearly of opinion that such 
agricultural contracts as \vc have in Bengal, t e , contracts by a ryot 
to labour on land in his own occupation, were not within the Act 
But these Wynaad contracts have probably been made with men 
who labour on the planter’s land The question whether such 
contracts are within the Act will depend on whether the labour 
contracted for is cjnsdem generis with the sort of labour 
primarily contemplated by the Act, t c , the labour of workmen 
and artificers It is impossible to have a confident opinion 
without knowing the facts, and without, as Mr, Harington 
suggests, seeing the warrants 1 agree that the Madras Go\ em- 
inent should be addressed 

(See Nos 39, 7/ and gi ) 


No. 22 

Kattywar States, Sovereignty. 

(22nd March , 1864 ) 

I CONCUR in the expediency of the arrangements proposed by 
„ _ the Governor General for the 

»Ra.r f of Kattvwar and ,t ,s 
possible that, if the legal basis 
on which His Excellency places his proposals w f ere properly 
explained, I might not dissent from it But the proposition that 
territory w'hich is British is not subject to British law does not 
appear to me to be tenable, and I am certainly of opinion that 
the Governor Generars view is not reconcileable with the view 
of the Bombay Government The members of that Government 
obviously mean to contend that Kattywar is British territory in 
the same sense m which the Konkan is, and, if so, I think that 
all the consequences which they contemplate w r ould follow 
All laws apd regulations which were of general application, and 
were passed by a competent Legislature, would extend to 
Kattywar, and a very difficult and complex enactment w f ould be 
required to place the country under a system adapted to the 
state of society which prevails in it The Foreign Secretary 
has, it is true, called attention to a provision of the Bombay 
Regulations which attempts to enact that no territory shall be 
made subject to the Regulations except by specific Regulations 
I do not doubt that this provision w 7 as intended to have the effect 
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attnbuted to it by Colonel Durand, but I consider that it was 
beyond the powers of the enacting authority No Indian Legis- 
lature as constituted in 1827 could shackle the action of the 
same Indian Legislature as constituted in 1828 Impediments 
to the exercise of the full powers of legislation at any given 
moment can only be created by some superior Legislature 

I am quite conscious of the difficulty of applying international 
rules and international conceptions in India, but, if that difficulty 
must be faced, my opinion is, that the Kattywar States are 
in the enjoyment of some measure (although a very limited 
measure) of sovereignty, and that therefore the territory which 
they include is properly styled foreign territory The argu- 
ments of the Bombay Government — and, if I may venture to 
say so, of Mr Ritchie — seem to me to be vitiated by an imper- 
fect appreciation of the rule laid down by the publicists that the 
question of sovereignty is, for purposes of international law, 
pre-eminently a question of fact It is not enough that a claim 
to political supremacy might have been asserted , in order that 
the law of nations may apply, it is necessary that the claim 
should have been m fact asserted If this were not so, inter- 
national law would have to take notice of such pretensions as 
that of former Kings of England to be Kings of France, or of 
the former Kings of the two Sicilies to be Kings of Cyprus and 
Jerusalem Whether the Peishwa or the Gaekwar had really 
any authority over Kattywar of such a sort that it w ras capable 
of descending to any other Power is a point on which I do not 
think it necessary to enter, because, whatever w r ere the rights 
which were inherited by the British Government, those rights 
have never been actively asserted On the contrary, it appears 
to me that they have been distinctly disclaimed Not only has 
our whole course of action in Kattywar been inconsistent with 
a claim to absolute sovereignty, but the Court of Directors made 
a declaration in 1830 which appears to me to have conclusively 
disposed of any such claim The Court of Directors was per- 
fectly competent to disclaim sovereignty over Kattywar, and 
it did disclaim it Sovereignty being a question of fact, this 
declaration, being an admission against the interest of the declar- 
ing party, is evidence virtually irresistible Nor do I think that 
this declaration can be recalled by any existing authority, 
whether it be the Government of India or the Secretary of State 
in Council On the assumption that international rules in some 
sense or other apply to the case, it is not competent to a State 
after admitting by an organ capable of representing it that a 
neighbour is sovereign, to turn round suddenly and allege that 
the admission was all a mistake It is conclusively bound by its 
declaration until a new r state of things arises through war or 
treat) 

But, although these seem to me to be the principles w r hich 
apply to the relations between Kattywar and the British Gov- 
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crnment, it docs not at all follow that the Government of India 
is precluded from carrying out in Kattywar the arrangements 
suggested by the Governor General I quite agree with 
Mr Hanngton that the analogy which governs the case is that 
of the old demi-sovereign States m Europe, and 1 think that a 
portion of sovereignty over Kattywar, sufficient to warrant us 
in interfering for the good order of society and the well-being 
of the people, is lodged with the British Government 

Sovereignty is a term which, in international law, indicates a 
well ascertained assemblage of separate powers or privileges 
The rights which form part of the aggregate are specifically 
named by the publicists w r ho distinguish them as the right to 
make war and peace, the right to administer civil and criminal 
justice, the right to legislate, and so forth A sovereign who 
possesses the w f hole of this aggregate of rights is called an 
independent sovereign , but there is not, nor has there ever been, 
anything in international law' to prevent some of those rights 
being lodged with one possessor and some with another Sove- 
reignty has always been regarded as divisible Part of the 
sovereignty over those derm-sovereign States in Germany w'hich 
were put an end to by the Confederation of the Rhine resided 
with the Emperor of Germany, part belonged to the States 
themselves So also a portion of the sovereignty over the 
States which make up the present German Confederation 
belongs to that Confederation Again, the relation of the Swiss 
Cantons to the Federal Power was, until the events of 1847 and 
1848, a relation of imperfect sovereignty, and, though at this 
moment it is dangerous to speak of the North American States, 
the relation of the several members of the Union to the Federal 
authority was, until recently, supposed to be of the same nature 
In point of fact, Europe was at one time full of imperfectly- 
sovereign States, although the current of events has for centuries 
set towards their aggregation into large independent monarchies 
It mny be further mentioned that, down to the dissolution of the 
German Empire, the Emperor of Germany claimed theoretically 
to be sole, absolute or (as it would now be called) independent 
sovereign m Europe 

It may perhaps be worth observing that according to the 
more precise language of modern publicists, u sovereignty ” is 
divisible, but “ independence " is not Although the expression 
<c partial independence ” may be popularly used, it is technically 
incorrect Accordingly there may be found m India every shade 
and variety of sovereignty, but there is only one independent 
sovereign, the British Government My reason for offering a 
remark which may perhaps appear pedantic is that the Indian 
Government seems to me to have occasionally exposed itself to 
misconstruction by admitting or denying the independence of 
particular States, when m fact it meant to speak of their sove* 
reignt) 
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The mode or degree in which sovereignty is distributed 
between the British Government and art) given Native State 
is alwajs a question of fact, which has to be separately decided 
in each ease, and to which no general rules apply In the more 
considerable instances, there is always some treaty, engagement 
orsunnud to guide us to a conclusion, and then the only question 
which remains is, what has become of the sovereign rights which 
arc 7 lot mentioned in the convention ? Did the British Go\ em- 


inent rescr\c them to itself, or did it intend to leave the Native 
power in the cnjo\mcnt of them? In the case of Kattjvvar 
the few ambiguous documents which bear on the matter seem 
to me to point to no certain result, and I consider that the dis- 
tribution of the so\crcignty can only be collected from the 
dc fade relations of these States with the British Government — 
from the course of action which has been followed by this Gov* 
emment towards them Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate 

It appears to me, therefore, that the Kattywar States have 
been permitted to enjoj several so\creign rights, of which the 
principal — and it is a well-known right of sovereignty— is 
immunity from foreign laws Their chiefs have also been 
allowed to exercise (within limits) civil and criminal jurisdic- 
tion, and several of them have been m the exercise of a very 


marked (though minor) sov ereign right— the right to coin money 
But far the largest part of the sovereignty has obviously resided 
in practice with the British Government, and among the rights 
which it has exercised appears to me to be an almost unlimited 
right of interference for the better order of the States I mean 
that, if the interferences which have already taken place be 
referred to principles, those principles would justify any amount 
of interposition, so long as we interpose in good faith for the 
advantage of the chiefs and people of Kattywar, and so long as 
we do not disturb the onl} unqualified sovereign right which 
these States appear to possess — the right to immunity from 
foreign laws 

I think, therefore, that the actual state of the sovereignty 
over Kattywar affords a legal basis for the Governor Generals 
plan But, even if I were compelled to admit that the Kattjwar 
States are entitled to a larger measure of sovereignty, I should 
still be prepared to maintain that the Government of India would 


be justified in interfering to the extent contemplated by the 
Governor General There does not seem to me to be the 


smallest doubt that, if a group of little independent States in the 
middle of Europe w r ere hastening to utter anarchy as these 
Kattywar States are hastening, the greater Powers w r ould never 
hesitate to interfere for their settlement and pacification in spite 
of their theoretical independence. If anybody objected to the 
proceeding, it would be because some motive of self-aggrandize- 
ment was suspected But the motives of the Government of 
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India in effecting an arrangement of the affairs of Kattywar .are 
above suspicion, and the course which it is proposed that we 
should take has its justification not only in the indefinite 
obligations contracted by us in the capacity of Paramount Power 
but in the tact, adverted to by Colonel Durand, that our govern- 
ment of India has, in a sense, been the cause of this anarchy in 
Kattywar One of the many difficulties attending the application 
of international law in India arises from the circumstance that 
the whole system of the law of nations was framed by its authors 
subject to the contingency of occasional war The British 
Government has prevented the Kattywar States from going to 
war among themselves, and hence has arrested the operation of 
a natural process by which the endless subdivision of the chief- 
ships, occasioned by the law of succession, would have been 
corrected or counteracted 

It is conceded on all hands that Bhownuggur is British 
territory Legislation will therefore be needed in all probability 
to bring it under a system in any degree resembling that adopted 
for the foreign States in Kattywar 

{See Nos 24, 68 and 72 ) 


No. 23. 

Punjab Frontier 
{26th March , 1864 ) 

I DO not presume to differ from the Governor General and 

Sir R, Napier as to the proper 
mode in which the duties of the 
officer charged with the superin- 
tendence of the trans-Indus frontier should be discharged, or as 
to the amount of labour required for the discharge of those 
duttes But the question of separating the frontier country 
from the rest of the Punjab has a side which has not yet been 
discussed 1 will advert to it briefly, as I acknowledge that 
these papers do not bring it up m the best possible form 

The Lieutenant-Governor of the Punjab, in the words of his 
Secretary, does not trust for the improvement of this tract to its 
greater seclusion, but to its gradual assimilation to the remainder 
of British territory. It is, however, possible that a process 
which may have the effect of advancing the trans-Indus territory 
may also have the effect of retarding the rest of the Punjab. 
The peculiar system of the Punjab, the accumulation of diverse 
functions — political, fiscal, administrative and judicial— in the 
same hands, is, no doubt, excellently adapted for countries 
which are just settling down from the anarchy of native govern- 
ment , but it is most unjust to retain such a system after it has 
ceased to be necessary, and to sacrifice all other considerations 


Proceedings, Foreign Department, 
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to the transient need of concentrated authont) It is obvious 
tint \erj dilTcrcnt qualities arc required for the discharge of 
judicial and other purcl) cml functions from those which con- 
tribute to produce eflt ctn cncss in political and semi military 
administration 

It seems to me tint bj looking at the existing territory of 
the Punjab as 1 whole — b) lumping together, so to speak, the 
trans-Indus country with the territories on this side the river— 
we bring ourselves to regard the greatest part of the Punjab as 
much more backward than it rcall) is. 1 he fallacy is that of 
taking an n\cragc when thcic is rcall) little in common between 
the things compared Another effi ct, too, which I should ex- 
pect from combining under the same system tracts of countr) so 
diflcrcnt is that a particular kind of qualification in the officers 
of the Purjab (a qualification in itself of the utmost importance) 
would Ime more \alue attached to it than the circumstances of 
the cis-Indus terntorj demand Cvery officer of the Punjab 
maj be called upon at some period of his career to scr\e across 
the Indus, and it is but natural that the striking qualities re- 
quired for such sen ice would to some extent take precedence 
of others I am not entircl) without grounds of fact to support 
this suspicion, for I cannot forget the tone of some papers 
which I saw at Simla—containing, 1 rather think, the opinions 
of certain Punjab officers on tehsil boards— or the protest 
of one gentleman that he and his colleagues were 1 born for 
nobler duties” than the interpretation of Procedure Codes 
The Punjab Go\ eminent is no doubt aware of what is its weak 
side, and lias provided for the orderly administration of civil 
justice b\ the establishment of Small Cause Courts which are 
among the best in India But there will be no real security for 
the prompt and accurate discharge of judicial duties until the 
special qualities and special knowledge required for those duties 
arc recognized by appointing separate officers to perform them 
in all the higher grades 

Another desirable change which is greatly retarded by the 
union of the trans-Indus and cis-Indus tracts under the same 
system is the transfer of the Punjab to the Home Department 
In spite of all that has been done by the present Foreign Secre- 
tary to bring the business of his Department under the opera- 
tion of fixed rules and principles, it still is, and probably always 
must be, but ill-suited for the supervision of regular administra- 
tions Its proper concern is not administration, but diplomacy, 
and often diplomacy of the most intricate and difficult kind 
Now and then, no doubt, a Secretary can be found who is equal 
to supervising both branches of departmental business, but the * 
combination is necessarily rare There are always territories 
which must, of course, be under the Foreign Office, but only 
because, in a certain stage of certain parts of India, diplomatic 
or (as the) are here; called) political considerations are mextri- 
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no power to regulate their position It may of course exercise 
such powers a^ the law has conferred on it, by investing the 
chiefs with certain definite functions, but it can gi\e them no 
power or privilege unknown to the law As to the succession 
to their estates and their enjojment of the right of adoption, 
these questions must be determined either by the custom of the 
family (if there be an ascertainable custom) or b) the general 
law of the country applicable to persons of their religion 

Even if certain of these chiefs should be determined to be 
British subjects and nothing but British subjects, I by no means 
think it possible to adapt existing laws to their situation Mr 
Temple’s remarks on the administration of justice by such per- 
sons under the various Indian Codes arc excellent They show 
that he sees through the fnllac) of the objection that certain parts 
of the country arc not fit for the Codes Such an objection in 
truth implies that the Codes arc alwajs acted up to in our more 
civilized provinces But we have onl) too much reason to think 
that this is not so It is onl) a matter of degree. A chief, such 
as Mr Temple describes, will of course not come up to the mark 
of the High Court, but he will do better than if lie had no guide 
at all, and much ma) be done to assist him b) an expedient resort- 
ed to (I believe) b) the late Judicial Commissioner of the Central 
Provinces, b) suppljing the chiefs with a popular explanation of 
the principles involved in the Codes The essential thing is not 
to expect perfection, or an) thing like perfection, but to take 
care that no principles except those of the Codes are recognized. 

On the other hand, if the Chief Commissioner determines any 
of the chiefs to be in the enjoyment of some small degree of 
sovereignty, it is probable that most of Mr Temple’s recommend- 
ations can be carried out with reference to such chiefs through 
the Executive Government The exact amount of interference 
permissible will depend on the facts of each case If, in fact, 
we have been in the habit of interfering either for the welfare 
of the chief or the well-being of the people, or for our own safe- 
ty or upon any other principle, we are entitled to continue that 
interference Nor is there any doubt that we can regulate the 
right of succession to a quasi-sovereign chiefship A sunnud 
clearly describing to such a chief his relation to the British Gov- 
ernment will be in the highest degree convenient 

It may save time if a copy of the minutes on Katt)W'ar are 
sent demi-officially to Mr Temple If the notes written on the 
present subject are also sent, I should wish to remark that Mr 
Hanngton’s language in one passage of his last note should, I 
think, be received with some reserve M) honourable colleague, 
while expressing an opinion that some of the Central Provinces 
chiefs will probably be found to enjoy certain rights of sov ereign- 
ty, observed that in such case he does not see what right we 
have to interfere, except as the Paramount Power to maintain 
the general peace of the country Now, of course, in particular 
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cases the maintenance of the general peace may be the sole 
ground on which we have a right of interference But it does 
not follow that there may not be a right of interference with 
dependent quasi-sovereign chieftains on other and lighter 
grounds The degree in which the absolute sovereignty is ap- 
portioned between the British Government and such chiefs is, 
in short, entirely a question of fact, and the fact when ascertain- 
ed will determine the conditions under which the right of inter- 
ference arises 

In leaving this part of the subject I will merely remark that 
there is no impropriety in calling the subjects of a dependent 
quasi-sovereign chief subjects also of our Government, provided 
■only that the word “subject" is not used, as Mr, Temple seems 
to use it in his report, with the intention of excluding any interme- 
diate sovereignty (i Subjects " is merely a term “correlative n 
to “sovereign/ 1 i e , exactly corresponding to it and measured 
by it, When, therefore, sovereignty is distributed between the 
British Government and a chief, the clansmen are subjects both 
of the Queen and of such chief — subjects, that is, to the exact 
extent to which sovereignty is exercised over them by either 
Power 

Besides chiefs who can only be treated as ordinary Bntish 
subjects and chiefs who have some degree of sovereign power, 
there may be an intermediate class — chiefs who are only British 
subjects, but whom justice and policy require to be entrusted 
with a jurisdiction resembling that of a quasi-sovereign chieftain 
The cases of such chiefs must be provided for by special legislation, 
but I earnestly hope that the class will be found to be extremely 
small or (what would be better) that it will be quite eliminated 
Some of the difficulties attending this sort of legislation 1 have 
adverted to in the minute which I submitted to the Government 
on Kattywar affairs, but many others suggest themselves on fur- 
ther reflection I may say at once that I have great doubts of 
the competence of the Council of the Governor General for 
making Laws and Regulations to create or continue m any sub- 
ject what I may call tor simplicity's sake a patriarchal jurisdic- 
tion Such a jurisdiction involves, not only judicial or adminis- 
trative, but legislative powers, since the chief entrusted with it 
can change the principles of hisdecisionsand administrative mea- 
sures at pleasure Now, the Indian Legislature is only a deputed 
Legislature, holding, by delegation from the Bntish Parliament, 
powers which are circumscribed by a Statute Its position seems 
to me to be one to which the maxim “ delegatus non potest dele - 

f are” clearly applies, and with good reason, for the British 
legislature obviously conferred these powers on the Council to 
be used, and not to be transferred to any other body or per- 
son 

It may be a question hereafter whether any sunnud should 
be issued to chiefs who are determined to be merely British. 
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subjects Such a sunnud must only describe to them their true 
legal position, but it may nc\crtheless give them a false general 
impression of their rights I am inclined, ho\\e\er, to think 
that the political advantage of relieving the chiefs mind by such 
a sunnud outweighs other considerations 

(Sec iVos 22 , 6S and 72 ) 


No 25 

Indigo-planting , Act X of 1S59 , Permanent Settle- 
ment 

{20th A Iay } 1S64 ) 

1 CONCUR with the Governor General in thinking that these 
Proceedings, Home Dcpirt papers disclose an unhealthy state 

ment, Judicial, June, 1864, Nos of relations between the Bengal 

Indigo Company and the ryots on 
one of its estates, but 1 am very far from considering that all 
the allegations concerning the conduct of the Company which 
the papers contain arc made out by an) thing resembling 
prool 

2 lhc language of the letter from the Bengal Government 
which initiated the enquiry seems to me extremely unfortunate 
It is to be remarked that, in the present case, the facts primarily 
established were the reverse of those which we are accustomed 
to hear of In this instance, some villagers had made a homi- 
cidal and primd jacic unprovoked attack on the servants of a 
factory Surely the obvious course, under such circumstances, 
was to direct a searching enquiry into the facts in such lan- 
guage as would secure its completeness and impartiality But, 
though the Lieutenant-Governor probably did not intend it, his 
Under-Secretary, writing on 3rd March, 1864, certainly Osed ex- 
pressions which look very like a broad hint to the Magistrate of 
Nuddea to find some excuse for the outrage which had been com- 
mitted It was an additional misfortune that the subordinate 

officer who had to conduct the enquiry was Mr — As I 

shall state presently, I by no means believe that all the allegations 

put forward by Mr are either disproved or not proved , 

but I must say that his letter has almost every characteristic 
which should not distinguish a judicial document, or indeed any 
document winch is to guide subsequent action It insinuates 
where it does not affect to assert, it puts forward hearsay as 
proof, it deals in irony and sarcasm, and it is pervaded through- 
out by the strongest animus I cannot agree with His Excellen- 
cy that these characteristics of the letter are excused by its 
being confidential Surely confidential letters, to have any 
value, must conform to the ordinary' canons of truth — that is, 
they must be the products of a tolerably impartial mind. 
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3, I am compelled to speak strongly of the tone of Mr *s 

letter, because itdcstrojs our best means of ascertaining the 
cause and origin of the affray I would at all times greatly 
prefer trusting the impressions of an officer who conducted an 
enquiry on the spot to forming any conclusions of my own on 
paper evidence But, of course, the peculiar \aluc of local in- 
vestigation disappears when there are signs that the enquirer 
was under the influence of a prcconccncd opinion My own 
impression, however, is the same as that of His Excellency and 
of my colleague Mr Grey, that the coolies of the factory were 
committing a trespass on the lands of the village Whether 
they did so knowingly docs not appear to me to be shown , nor 
can I agree that more than a bare posstbiht) is established that 
the affray w r as connected with previous grudges on the part of 
the villagers arming out of indigo contracts It is a very obvi- 
ous suggestion that the attack was prompted b) sudden rage at 
the intrusion So long as there are people in England who 
would quarrel with their dearest friends for trespassing on their 
lands, I really cannot see why we should look for remote or se- 
condary motives when the inhabitants of an Indian village, to 
whom their land is everything, attack the senants of a powerful 
neighbour and begin openly to plough it up 

4 Some of Mr *s allegations are sustained by Mr 
Dampier, and to that extent I accept them , for Mr Dampicr's 
story, founded on the admissions of the Assistant Manager of 
the factory, is excellent evidence The facts established arc 
such that the Government of India cannot withhold its attention 
from them, though, as they seem to me not to have an) neces- 
sary connection with the affray, 1 do not think we can found 
any immediate action upon them 

5 Nobody competent to entertain an opinion on the subject 
can doubt that there is great political evil m a s)stcm of com- 
pelling *the execution of contracts by the fear of indefinite en- 
hancement* The relation of landlord and tenant is everywhere 
a hard one, except where it is softened by traditional associa- 
tions, or except where (as is the case in England, Scotland and 
a great part of Europe) the land is merely hired from the owner 
by a capitalist farmer as an auxiliary in the employment of his 
capital Differences of race must always add to the natural 
harshness of the relation , but the case m vv hich I should conceive 
that it would gall most severely is where it is only colourably 
established, and where it is employed as a substitute for the 
compulsion which ought only to be applied by Courts of Justice 
on those principles of civil jurisprudence which, if fairly carried 
out, will assuredly, m the long run, bring about fair dealing be- 
tween a class of contractors and a class of contractees 

6 The greatness of the evil ought not, however, to make us 
unjust to individuals , and in this particular case I cannot really 
see that the agent of the factory can, on ordinary commercial 
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principles, be hcaxilx blamed In the fir<i place, lie wasonl) in 
agent, and thrrcfoic i annot have acted direct!) in Ins ou n inter- 
est, And (or this reason alone 1 llnnl tint Mr * v sarcasms 

against the rnornhtx of companies are c\trcmrh out of place 

I \cn if the prntlrman in question Ind Ind a direct prcunnrj 
interest in tiic mdp n, lie < ould scarce!) hr charged v ith consci- 
ous unfaifnc<< Doubtless he onK supposed tint lie was taking 
in the form of in oppressive ind one vide d contrnct, the monc\ 
xxliuh the law entitled him to tile in the form of rent, I hr 
inmhirf of the rour«-r pup-urd xx as not likely to be palpable to 
in individual planter vo long as be wi^ confined to in*' own 
sphere thouj h it mij lit po«.Mblx br realized b\ i number of per- 
sons who hid the advantage of bringing together the experience 
of minx separate loiahtir* 1 think, aceordinglx, tint the I icu- 
trnmt-hoxcrnor did <juitr righth in addressing himself to the 
Randholdcr^ V oentton, ind indeed, except in i few part.cu- 

1 think bn Irltrr idmuildc 

7 It appears to me to be time tint xxc ixcrtrd our exes from 

II r MJppcncd inalprarttcrs of individual*, ind mdcixourrd to 
discover thr sourer of tint infinnitx in the socictx of Bengal 
xxlnch from timr to time, exhibits itsrlf in these morbid sxtnp- 
torn 1 lie^r xnptoms show themselves pirticulirlx in tic re- 
lations of phntrrs md nets engaged m the eultixition of indigo, 
Mmph because tint bmch of industry has been ifllictrd longest 
x\ ith the nnhdx 1 hrliexc 1 im not mistaken in sa\mg tint 
indigo planting was one of the feu occupations in xxhich the 
Last Indn Compmx , in old dix s actixel) enronraged Luropc- 
ins to emplox them elves, ind tint the business grew up, not 
onh with the comm ante of the Government, but uith its strong 
ipprohition Of course, it xms not intended lint Europeans 
si ould become hndholdcrs, ind indeed the state of the hu 
uould, for long, hixe prevented it Hut it uis meint that the) 
should be contrictors ind tint their contracts should be the same 
in form, though not in spirit, winch the) hive iluixshcre been, 
— tint is, tint tli c x should be founded on idxmccs ind should 
prescribe the details of eultixition But it xxas forgotten tint i 
sx stein of contracts without an apparatus of tolerable Cixil 
Courts \x is, to use the gentlest xx ord 1 can think of, an inomalx 
Thr result Ins been that, there being no Cixil Court until recent- 
1) in Bengal into xxlnch in\ min in Ins senses uould tike a 
small contract, the xxliolc Iintor) of indigo-pbnting in Bengal 
has been the lustor) of a succession of substitutes for regular 
tribunals The first substitute — a most natural, if in objection- 
able one— consisted in those prixatc jurisdictions established by 
the planters in their factories of xxhose oppressions the Indigo 
Commission Report contain such amazing rex clations The next 
substitute was the Penal Contract Law, which, after being tem- 
porarily in force, was at last conclusive!) put aside b) the Home 
Government 1 he last of these substitutes has been the s)stcm 
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of enhancing rents , and for encouraging this in its infancy some 
of the bcsl-intcntioncd friends of the ryot arc, it is util known, 
not wholly free from responsibility It appears to me that mere- 
ly to strike out of the hands of the planters each of these wea- 
pons, as they are successively taken up, would be but poor states- 
manship The only result of such a policy, if carried out by 
itself, would be the last launch of the alternate c suggested by 
the Governor General, that is to say, indigo would cease to be 
cultivated Now, we should surely look facts in the face Is it 
not a fact that the total collapse of the great indigo interest 
would be, not simply a severe wound to the prosperity of Indn, 
but almost a fatal moral blow to the credit of the Indian Gov- 
ernment? 

8 The private jurisdictions of the planters, the Penal Con- 
tract Law f and the enhancement of rents arc all systems of 
enforcing contracts devised in the interest of plaintiffs They 
are calculated, not only to compel the execution of contracts 
but to compel the execution of unfair and one-sided con- 
tracts It is impossible not to sec that the suspicion lingers 
in some minds that Civil Courts arc, after all, only a plausible 
instrumentality for effecting the same object I will just test 
this view by reference to the contracts mentioned in these pa- 
pers It is alleged that the Bengal Indigo Company induced 
the ryots to make contracts, lasting over twelve years, for the 
cultivation of indigo at unrcmuncrativc* prices, and that these 
contracts were substituted under the threat of collateral dis- 
advantages for older engagements which were tolerably re- 
munerative Now, the sources of invalidity which law recog- 
nizes in contracts arc (to put a large subject in a small compass) 
mistake, fraud and duress Each of these terms is libcr«dly in- 
terpreted, and the latter term is extended so as to include any 
moral coercion exercised by a person in a position of authority 
over one below him. It is dangerous to speak in general lan- 
guage , but my impression is that, if the above-mentioned con- 
tracts correspond with their description, every one of them 
would be liable to be set aside , and under the present Indian 
procedure the grounds of invalidity could be pleaded in the 
defence to a suit But, even if that were not strictly so, 
the practical result would be the same. Of decreeing 
specific performance on an unrcmuncrativc contract lasting over 
twelve years there could be no question, for specific perform- 
ance is an equitable remedy. The plaintiff would be thrown 
back on his suit for damages, and the damages awarded, under 
all the circumstances stated in the papers, would be whatever 
corresponds in India to the English verdict of u damages, one 
farthing h 

9 I am not speaking of principles winch it requires 
profound legal knowledge to apply They belong to the alpha- 
bet of jurisprudence I could name several gentlemen of the 
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vounper Civil ^crvitr, now offii ntmp a* Small Cau^r Court 
|udgr\ who could he trusted apph thrm without a moment's 
hesitation Hnl ihr Native Judges before whom these ronlr it Is 
now come in Benpv! appear to fluctuate between in impression 
tint rvrrv tontntl \" ab oJutrh and nccr^ardv binding and mi 
idea tint am quirk of procedure nnv juslihahlv he reported to 
for the purpose of dcf< almp an engagement hrtween a Native 
and a I uroprin 

lo The Ncretirv proposes a law to declare nil unrcmtinc- 
rattv r c out ti( K v oid fh n *t ' Tim would hr Mtiiplv to re und 
the doctrine oi tin pmet d t n d h\\ in a Inpblv incomt ment form 
and m ( \huhw<uld pivr rise to rncllrsv litigation Wherever 
in unrcmunmtive contract ought to he annulled, the elementar) 
principle* of law ensure it 4 ' defeat 

it 11m propontio i tint Indnn not** will alwavs perform 
remunerative controls without compulsion, coupled with in in- 
ference tint Courts ire not needed, sretns to tn« to he either i 
truistn or lo involve in i sumption contrir) to cquitv H it he 
onh mrint tint there n omc amount of monrv payment winch 
will induce evcrvbadv, even i West Indnn Negro, to work, of 
course the is trlum is tnu , hut no * v •'tern of business relations 
founded on it could po on for i div On (lie other lnnd, if it he 
intended tint i contrici oupht torenmn profitihlrup to the last 
moment of performance, I do not think tint cquitv requires iny 
such condition If both pirtu s ire free ipents ind hive a full 
knowledge of ill surrounding circumstances, it is enough that 
the c< ntnet is fur md remuncritive it the moment when it is 
made. Contractor*-, from friud, cipricc or idleness, ma) so li- 
ter their circumstinces tint it n no longer profitihlc to them to 
po on w ith their engagement In such ns C s Courts do ind ought to 
intervene md compel pt rforminec, subject to the vcr> moderitc 
pcmlties which the hu imposes on i brcicb of end obligation 

12 If even nothing more were done thin to establish 
throughout the European districts in Bengal proper!) -organized 
Cud Courts, presided over b) dccentl) -qualified Judges and 
governed b) tin cxc< llent Indian procedure, I hive personally 
no doubt tint a sdent revolution would speedd) accomplish it- 
self, under which the character of the contracts between planter 
and r)ot would be complete!) altered, and Europeans would be 
weaned from burdening themselves with acquisitions which I 
believe to be in themselves most distasteful to them— the proprie- 
ty interests which the) now purchase inland But 1 quite 
agree that the power of indefinite!) enhancing rents should be 
checked not simply because it enables Europeans to enforce 
inequitable contracts, but because it cannot be long confined 
to the comparativcl) limited area of the indigo districts, it 
must ultimately extend itself to the rest of Bengal and become 
an engine of frightful oppression in the hands of the Native 
zemindars 
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13 It is just possible that, it the Courts of Bengal follow the 
exposition of Sir Barnes Peacock's late decision, which he has 
himself submitted to us in his recent minute, we shall be saved 
from the necessity of legislating at all If, however, we have to 
legislate — and in certain contingencies I quite agree that we 
must legislate — 1 think it due to myself to point out the difficulty 
and delicacy of the task The unfortunate omission of the 
Local Government to carry out Mr Harington’s Small Cause 
Court Act in the spirit m which it was framed, and thus to give 
effect to the manifest intention of the Home Government by 
imparting the utmost efficiency to civil justice simultaneously 
with the refusal of the Criminal Contract Law, has surrounded 
us with a host of embarrassments The opponents of the Penal 
Contract Law had, on their side, all the principles and maxims 
of civilized jurisprudence, and had nothing to contend against 
except the argument — neier very convincing to our country- 
men at home— that there is something in India which renders it an 
exception to the results of genera) experience In regard to the 
amendment of the Rent Law our position is exactly reversed 
All theordihary economical maxims are adverse to interference 
between landlord and tenant; and m favbur of regulating their 
relation by express law wd have Only to urge the peculiar and 
exceptional constitution of Indian society An additional 
difficulty is created by the circumstance that many, perhaps 
most, of the proprietary rights purchased by Europeans in the 
Soil have been purchased sinfce Act X of 1859 was passed, so 
that we have to meet the inevitable Contention on their part 
that they have paid full value for their estates on the under- 
standing that the Statute was to be maintained, and that they 
are entitled to the interpretation put upon it by the highest 
Court of Justice in the province 

14 Such arguments are not unanswerable nor are thfe diffi- 
culties which they create insuperable But it is right that both 
Sides of the question should be Understood 

15 The form which an enactment amending Act X should 
assume has yet to be settled It should be fully fcotnprehended 
at starting that popular expressions, explanatory of the standard 
of rent payable by occupancy-ryots, such as those now fatuous 
worths u fair and equitable, ” are for the future out of the question 
Such expressions^ when submitted to technical tests, prove 
to mean ahything or nothing Pr % ifnd facte much the most 
plausible proposal I have seen is onfe emanating from a distin* 
guished revenue-authority that the occupancy-ryot should pay 
a certain percentage loner than the market-tate But it Seems 
that many of the Bengal ryots are so greatly Under-fented 
that no percentage, likely to be reasonable m the North-West* 
can be otherwise than injurious to thetft Accordingly* I haVe 
reason to believe that the same authority now proposes that the 
Local Government of each province should fix the percentage 
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oT abatement to which the occupancy-ryot shall be entitled 
But such a proposal is condemned on the face of it* Nobody 
could raise his voice in open Council in favour of a provision 
that the Lieutenant-Governor of Bengal should be empowered to 
declare the income and selling price of every man's estate, 

16 On the whole, I think that no scheme promises so well as 
that of a permanent sub-settlement I cannot agree with my 
honourable colleague Mr Grey in the objections to such a 
scheme which he derives from the engagements of the per- 
manent settlement I do not profess to have gone so deeply 
into the matter as many persons in India , but, for my part, I 
never could understand the application to the permanent settle- 
ment of language which is only appropriate to a compact or 
treaty If the permanent settlement was a compact, it was 
pactum sine causa } an engagement not made upon consideration, 
and entitled to be interpreted largely in favour of the party 
which gave everything and received nothing If there w r ere any 
consideration, it consisted m the general prosperity expected 
from the measure , and, if part of this has not been realized, 
but on the contrary a formidable political and social evil has 
resulted to any class of the population, w r e are surely not estop 
ped by any principle of justice from abating the mischief None 
of the indefinite claims, based on the language of Lord 
Crownwalhs’s manifestoes, can be compared in sacredness to 
the vested rights of the English tithe-owners and lords of manors, 
and yet the English Legislature did not hesitate to force an 
arrangement between the farmer and the first, and the copy- 
holder and the last And no sooner was the experiment begun 
than it proved to be popular with all parties. 


No 26 

Taxation of Subjects resident in Foreign Territory 
[28th May , 1864) 

It is within the legislative power of any State to extend its 
Proceedings, Financial Depart- fiscal laws to its Subjects though 
ment, Separate Revenue (Stamps), they are resident in foreign tem- 
November, 1864, Nos 430-439 tory, provided only any means 

can be found for levying the impost At the same time no 
fiscal law is taken to affect subjects resident abroad, unless the 
intention to bnng them within its sweep is clearly disclosed 
No such intention appears m the Stamp Act, which must be 
considered limited primarily to Bntish India Persons under 
English military law carry, however, their nationality with thefh 
where^r they go for military purposes and hence I agree with 
the Advocate General that stamps on documents filed in Military 

E 2 
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Courts of Requests established in native terntor) arc lawfully 
imposed, 

****** 


No. 27. 


Agra Sudder Court, High Courts, Civil Justice, 
{16th Jure, 1864 ) 

Mr Campbell’s report on the Agra Sudder is ver) interest- 
ing and of no small value, but 
Proceeding*, Home De^rtrent, , touchcs on scvera | matters on 
Ju^cal, eo«h Augost, ,86* No 5 =- ^ tW arfi ^ ^ prcsent 

but scantj materials for forming a conclusion Some, too, of his 
recommendations are exclusively for the Local Go\ernment,and 
others are for the Secretary of State I ought to obsen e that the 
actual practical result of Mr Campbell's mission is best judged 
of by referring to the memoranda which he has appended to his 
report They are in all respects excellent, and cannot but have 
had the most useful effect on the procedure of the Court 

I proceed to comment on such of the paragraphs of Mr 
Campbeirs report as appear to call for remark — 

Para j — It is no wonder that any concenable amount of 
arrears should accumulate under such a system The proper 
work of the Court was done by tired Judges, sitting in the after- 
noons of four days of the w^eek, and never sitting together 
lonej enough to get accustomed to each other's mode of doing 
business 

6 — The whole benefit of hearing counsel was lost by this 
practice But how a Court, which is said to ha\e laid such 
stress on procedure, can ha\e allowed these irregularities among 
the vakeels, I am at a loss to concei\ e 

* * * * * * 


21 —-As I said before, I do not quite understand how a Court 
which followed so disorderly a system in its own audiences, 
should hav e attached such weight to correct procedure on the 
part of subordinate tribunals , for procedure is after all only 
orderly arrangement prescribed by rule Still Mr Campbell's 
observations go some way* to relie\e the Judges from the im- 
putation of mere indolence, they do little, however, to clear 
them from the charge of mistakes of principle and of no small 
want of common sense 

When a Court with heavy arrears pleads as Its excuse the 
activity of its administrative supervision, it is a sufficient answer 
that the first duty of every tribunal is to its own suitors, and that 
the moral effect of rebukes by a Court which is m arrears itself 
can be but small. 
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Under r urh a s\ stem w as lill rcrrnth pursued by the Agra 
Sudder, when mulnr line was draw n between administrative and 
judicial business thr mrv liable result is tint administration goes 
on at the exprnse of justn r II is fir more agreeable to con- 
\ ict other*' of not doing tin ir work, or to tench them hou to do 
it, tlnn to do \ our n\ n 

Moreover, the chief end of a great port of Indian procedure 
I*; the proper Mihmi ion of n<r- to tin Courts of Appeal Jf 
the Court*' of Appeal do not di^rhirpc their dutv in an ordcrlv 
and rfhcieni manner, the end is s-unfierd to the improvement 
of the nu nns 

ITc proper remedv is pointed out 1>\ Mr Campbell in para- 
graph a Nir Iim of admini*tr ativ c and judicial labour ought 
to hr dMmeth traced One prov nice should nc\ rr he allow cd 
to he confounded with, or encroach upon, another, and, should 
work fall hrhuul in either of them, its arrears should he s< paratc- 
h provided (or The plan propo cd h\ Mr Campbell seems un- 
exceptionable 

'something hie the above remark should, I think, be com- 
municated to the Mulder through the Local Government. 

1 m\ self 1 avc, however, something more to sav 

1 duhle c'lrcmch, and on prmciph, the discharge of the 
double dntv of up< niMon through appeals and througli circu- 
lar , bv the same font tiotnrv t>r bod\ of functionaru s Appeals 
are a specie of supervision, audio m\ mind, wlun confined to 
cjuesuons of law and to proper ca^es, much the most important 
and t fleet uni of all Circular have not a fraction of the moral 
effect of adversclv decided appeals, nor is there the same cer- 
lanitv that tin v hav< been rmtureh ronsiderc d Moreover, I 
cannot sre liow lhr\ cm be prevented from interfering with 
oppe . als f sme t qm stums which mav aft< rw ards come up judicnl- 
!) and on real facts must be often dt cided by anticipation extra- 
judicnllv and on a hvpothctiral state of circumstances. 

Tin propt r s\st< in seems to me to be that recommended by 
the Government of India in the case of Bengal, but re j< ctid b) 
the Sccrctarv of State Supervision cannot be dispensed with 
in India, but it should be discharged b) a Judicial Commissioner, 
associated with the Lu ulcnam-Gov ernor and constitutes! his 
b gal adviser 1 call him judicial Commissioner, as that is an 
accustomed term , but in fact his office should not be judicial 
I he Court of Appe al should be at liberty to act {gainst his opin- 
ion, which, if I c were proper!) sde cted, ought rare 1) to hap- 
pen , if improper!) chosen, he would be the more rcadil) convict- 
ed of incapacit) 

Such a svstem would be closer to principle than that in 
existence, it would, I am sure, be more effectual , and it would 
cost the finances nothing, as one Judge, probably more, might be 
spared from each Sudder or High Court 

1 wish further to add tint, while the indirect results of 
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supervision in a country like Indn are considerable, inasmuch as 
they keep the subordinate Judge to a sense of othrr eyes bung 
upon lum, their direct consequences are much ]c ss important than 
is usually supposed By supcmsion you can nnfe a bad Native 
Judge observe procedure, as the Agra Sudder have done, but 

{ iroccdure is the mere outside of judicial machinery Know- 
edge of legal principle and of legal rules, and the pov er of 
applying them, arc the rcallv important portions of the process, 
and no superintendence, no rebukes, will drive these into a Judge 
without capacity or training* The true remedy I have so often 
dwelt upon that I will only mention it — the throuinga vastly 
greater proportion of the true judicial strength into the Courts 
of First Instance, so that mu<h of the cumbrous and costly 
mechanism emplovcd in superintendence and on appellate busi- 
ness may at once be spared 

22 io 26 — These calculations are very curious, but of course 
only approximate, as the comparison of the business of Courts is 
often disturbed in an extraordinary way by successions of eases 
of unusual length and difficulty Of course, too, it is only m a 
very general way that one regular appeal can be taken as equal 
to six special appeals Still, 1 am unable to sec how we can 
avoid placing Mr Campbell’s results before the Secretary of 
State, with reference to their bearing on the High Courts of 
Madras and Bomba) It is difficult to resist the conclusion that 
at Bombay, at all events, there arc three, if not four, superfluous 
Judges The Bombay Court pressed lately for the appointment 
of an additional Barrister Judge The original jurisdiction at 
Bombay is likely to entail heavy work just at present, but, so 
long as more than one Barrister Judge was employed on the 
Appeal Side, the demand was quite indefensible 

29 and jo — All this is very true No Bengal Judge I have 
ever seen has failed to attribute the present position of that High 
Court, as a model Indian tribunal, to the influence of Sir B 
Peacock 

* * * * * 

40 to Jo — These paragraphs raise a question which cannot 
be solved without more knowledge of Upper India than I pos- 
sess It seems to me that facilities of communication have an 
important bearing on the question whether all the Bengal Prov- 
inces should have one High Court or more An Appellate 
Court should not depend wholly on papers, it should have the 
means of communicating, without excessive delay, with the 
Judges who tried the cause in First Instance, and even, if, neces- 
sary, with the parties or the witnesses 

Mr Grey has called my attention to Mr Campbell's having 
omitted to take into account Scinde and the Central Provinces 
There can be no question that on any principle Scinde ought to 
go with the Punjab and the Central Provinces with the North- 
West , nor do I think that any representation could be made to 
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with those “specific rules ” which His Excellency informs us 
he was at first inclined to lay down 

2 , The present Chief Commissioner of Oude, with whom 1 
ha\c some acquaintance, not only deserves the tribute which 
the Governor General has paid to lus ability and cnerg), but it 
is only just to him to state that the views which he non 
maintains are the views which he has long maintained He is 
one of a minority (1 believe rather a small minority) of North- 
Western officials who deny the soundness of that theory of 
Indian tenures and rights in the soil which 1 presume 1 may call 
the Thomason theory They ha\e alwajs contended that the 
principles on which the thcorj is founded have been assumed 
and not pro\cd , and that the alleged facts which arc supposed 
to bear out the theory are not really the result of observation, 
but are the fruit of the influence which the assumptions embodied 
in the “Instructions to Settlement-officers ” ha\c exerted in the 
minds of those functionaries Mj own impressions on such a 
subject are of course without value, but I think it must be con- 
ceded to this school of civilians that, while the weight of Indian 
authority is obviousl) and stronglj against their mows, there are 
really, on the other hand, no limits to the influence which pre- 
conceived opinion may e\ert on the mind, or to the degree m 
which facts may lend themselves m appearance to foregone im- 
pressions of their character 

3 No quality is rarer or more useful m India than a healthy 
scepticism, and therefore, if Mr Wingfield, on assuming the 
Government of Oude, had gnen effect, not to lus convictions, 
but to his doubts, and had induced the Supreme Government to 
direct a fair, free and unbiassed enquiry into the existence of 
hereditary tenants in Oude, I consider, not only that such an 
investigation would have been justifiable, but that its result 
would have been of the utmost political and social, and even of 
the utmost historical, value Oude was \irtually a virgin field 
of enquiry, for all trace of the settlement effected on annexation 
had been swept away, and, so far as concerns any artificial in- 
terest in land created by Enghsh officials, the country was tabula 
tasa An attentive examination of the Oude tenures under these 
circumstances would have been of the utmost importance to 
us in the great controversies now impending, and we should 
have had a set of most significant facts to guide us instead of 
having to make our selection, as at present, between positive 
contradictory assertions My impressions, as I said before, are 
not worth much , but I confess I believe that the enquiry would 
have ended in establishing the existence of hereditary tenants 
but I cannot see that Mr Wingfield, on his own assumptions, 
need have been assured of this result It is quite conceivable, 
however imorobable, that the evidence against the hereditary 
cultivators in Oude would have been so strong as to throw doubt 
on their original existence in the rest of India* Or, again, the 
tenures of Oude (and this I have seen asserted) might have been 
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The impression left on my mind by his language is that the qtfes* 
tion of actually vested right either never occurred to him or was 
wholly set aside His later declarations on the point, advanced 
long after his policy had been settled and after it had been par- 
tially earned out, can only, I think, be regarded as another illus- 
tration of the ductility of men's impressions of fact under the 
influence of a foregone conclusion 

6 All evidence of the subordinate Oude officials unfavourable 
to the hereditary cultivators, which is subsequent to the date of 
the Record-of-rights, we are justified, I think, in regarding as 
vitiated in its source Any enquiry conducted under such in- 
structions as are contained in the 31st paragraph must have been 
prosecuted under the strongest bias, and, indeed, the conclusive 
reason for believing that no investigation into the existence of 
these tenures has really taken place consists in the fact that the 
hands of the only persons who could have earned it out satis- 
factorily have been tied I do not understand that Mr Wing- 
field, even had his mind been free from bias, had any peculiar 
opportunity of investigating the question The very character 
of the eminent services which he has rendered in managing, edu- 
cating and training to public functions and public spirit the new 
aristocracy created by Lord Canning would seem to show that his 
intercourse has chiefly been with persons who, even if they had 
not had a strong interest in denying the existence of these ten- 
ures, have probably very imperfect ideas as to the difference 
which in a settled society is recognised between might and 
right And the same observation applies to Mr Yule's testi- 
mony, which, however, I agree with the Governor General in 
considering quite as favourable as it is adverse to the hereditary 
cultivators But the position of the Settlement-officers is surely 
very different I speak with hesitation on such a subject , but, 
if I understand correctly the duties of a Settlement-officer, there 
is no testimony comparable with his on a question of ancient 
right The elements of such a question, both in India and ever)- 
w here, are two-fold, first, the actual state of the enjoyment, 
past and present, and, secondly, the opinion of the people about 
it — of the li neighbours 11 as we should say in England, of the 
“villagers" m India When a Court of Justice enters in Eng- 
land on the investigation of an ancient right, the rules of evi- 
dence are, to a certain extent, relaxed for the purpose of letting 
in evidence of opinion , and I venture to describe the duty of the 
Judge and jurjmen at such a trial as consisting in the effort to 
throw themselves into something like the position of an Indian 
Settlement-officer I would apply to them, but with far greater 
emphasis, the language 1 have *0 often used of the incomparable 
advantages enjoyed bv Courts of First Instance, as distinguished 
from nil other tribunals This priceless testimony has, however, 
ns it seems to me, been sacrificed in Oude , it has been vitiated 
b) the strong language of the Record-of-rights , and yet there 
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is ]ust enough of it to lead us to suspect what result could have 
been arrived at if the enquiry had been unfettered. 

7 These arguments will serve to show why I attach the ut- 
most importance to the following passage from Mr Wingfield’s 
letter to the Governor General of June 6th — 

tf I quite subscribe to the doctrine that the pledges given by 
Lord Canning and conveyed in thesunnuds will not be infringed 
by maintaining any existing rights It is on the existence of such 
rights on the part of non-proprietary cultivators that the issue 
turns This the talookdars, and 1 also, venture to deny, and 1 can 
assure Your Excellency that I have not come to this conclusion 
without much enquir) and reflection Perhaps, had I remained 
in the North-Western Provinces, 1 should ne\er have arrived at 
it, but here I ha\e been brought face to face with native society 
in its unadulterated state, and, with no other wish than to learn 
the truth, I have been unable to discover any trace of tenant- 
rights ” 

I entirely accept the issue as raised by the talookdars. The 
question is simply as to the existence of beneficial hereditary 
tenancies in Oude , but I wholly deny that their non-existence 
has been proved or even enquired into , and I think I have gi\en 
reasons for not regarding Mr Wingfield’s testimony as entitl- 
ing us to dispense with independent evidence 

8 The course, therefore, ivhich I would recommend is sim- 
ply to take issue with the talookdars on the question they have 
raised Let us for the first time have a full and free enquiry 
whether these rights exist I would strike out from the Record- 
of-rights, and from the instructions to Settlement-officers gener- 
ally, so much as expresses any opinion of the existence or ex- 
pediency of these rights, so much as appears to discourage 
their recognition, and so much as prohibits their being recorded 
No question of good faith with the talookdars is involved in 
such a course of proceeding , they do not urge that, if the here- 
ditary tenants existed, we promised to abolish them , they 
merely assert their non-existence I would, therefore, take 
every pains to convince the talookdars that the enquiry is per- 
fectly unbiassed, and I would avoid the smallest appearance of 
antecedently assuming the existence in Oude of beneficial occu- 
pancy 

9 Whether these measures can be taken without legislation 
depends on the legal character of the Record-of-rights As 
His Excellency knows, a paper drawn by me has been sub- 
mitted to the Advocate General, in which the arguments for and 
against the view that the Indian Councils Act has given validity 
to that document are marshalled wuth as much fairness as was at 
my command 

10 I would appoint a Financial Commissioner in Oude, n^t 
because I believe for a moment that Mr Wingfield would perven. 
such an enquiry as I have suggested, but because, on his own 
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statement, it would be distasteful to him to be the instrument of 
carrying out a policy of which he disapproves, but which I be- 
lieve to be of much less serious consequence to the talookdars 
than he supposes 

n It will been seen that I venture to dissent from the 
Governor General on the question of introducing into Oude the 
Bengal Revenue Regulations and Act X of 1859 All these Ians 
assume the existence of hereditary cultivators, and probably, 
according to the better opinion, of hereditary cultivators with 
beneficial rights , but I am most anxious not to make any an- 
tecedent assumption as to the existence of such a class in Oude 
Further, Act X, through the operation of the section which 
crowns a twelve years* possession with the right of occupancy, 
contains a machinery for creating hereditary cultivators, whether 
previously known in Oude or not To put such machinery into 
motion seems to me an act of injustice to the talookdars, if not 
a breach of faith Just as we expect them to recognize old 
rights of occupancy, if proved to exist, so w e should abstain 
from encumbering their estates with new rights confessedly non- 
existent heretofore It should be remembered, too, that the 
talookdars can defeat the operation of the section by wholesale 
ejectments of every tenant-at-will who has not been in possession 
for twelve years The evil of exposing them to such a tempta- 
tion I need not dwell upon 

12 The question of the mode of dealing with the class of 
rights specifically called under*proprietary takes a form some- 
what different Here there is no objection on any side to en- 
quiry, and the tests laid down by the Chief Commissioner for 
deciding on the existence of these rights seem to me unexcep- 
tionable The only point is as to the period from which the 
title is to be traced The existing rule takes 1885 , the Gov- 
ernor General would take some point of time much further 
back 

13 Here, again, the exact course to be pursued cannot be 
decided upon till we know what is the legal position of the Re- 
cord of-rights 

14 The only question connected with these rights which 
seems to me to present any difficulty is that of good faith 
The talookdars have consented to the tracing of the title from 
an earlier period, and I suppose accordingly that the matter is 
not of much importance to them, but Mr Wingfield's language 
may, perhaps, be read as implying that their consent is condi- 
tional on our non-recognition of beneficial rights of occupancy 

15 Now f , I think that every pledge given directly by the 
Government of India to any person or class of persons should be 
religiously respected I would, therefore, hold the obligations 
of the sunnuds to be sacred , but the sunnuds contain no promise 
to limit the under-proprietary rights to rights commencing in any 
particular year 
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16 It may be argued, however, that, the policy of the Govern- 
ment having been openly declared and communicated to the 
talookdars, the publicity of the declaration earned with it an im- 
plied promise to maintain that policy It seems to me an an- 
swer to this that the policy of the Government w r as never finally 
settled, inasmuch as it was subject to the approval of the Secre- 
tary of State, which approval has been distinctly withheld The 
importance belonging to the Record-of-nghts is, in fact, attri- 
butable to the accident of the Indian Councils Act hawng been 
passed before the criticisms of the Home Goverment on Lord 
Canning’s Oude policy had been received 

17, But, apart from this, I must urge that there are gra\e 
objections to admitting that any course of policy adopted or 
announced by the Go\ernment of India carries with it a pledge 
or promise to any class affected by it It is too much the habit 
in India to complain of the abandonment by the Government of 
any particular principle or line of action, as if it involved a 
breach of faith to those w T ho had profited by it In old times, 
when the British Government had just succeeded to a despotic 
pow r er wduch dealt with its subjects as if it were a single person, 
and did not affect to regard any interest but its own, it w f as not 
unnatural to look upon our declarations of policy as amounting to 
a personal engagement , but such a view of our position is irre- 
concilable wnth the functions of a Government which now pre- 
tends to exist for the advantage of its subjects, w r hich is bound 
to carry out every measure which is likely to contribute to their 
happiness and prosperity, and w r hich is not ashamed to admit 
that it learns by experience In point of fact the very existence 
of a regular Legislature in India is inconsistent with the notion 
of our faith being pledged to the policy of any particular year or 
period The indistinguishable blending of executive and legisla- 
tive functions in the Government of India at the time when the 
permanent settlement of Bengal was effected does seem to me 
to furnish some ground for looking on that measure in something 
like the light of a compact, but I think it would be preposterous 
now r -a-days to put the same construction on the policy pursued in 
1858 and 1859 towards the talookdars of Oude 

18 These considerations only touch the question of good 
faith. As a matter of policy I most fully admit the inexpediency 
of abrupt recoils from one line of action to another Knowing, 
as we do, how much the influence of this Government over the 
races which it rules depends on their impression of the stability 
and consistency of the principles which guide it, we must allow 
that it would be most unwise in the Government of India, as 
constituted during one five years, rashly and on the score of any 
trivial difference of opinion to break the thread of connection 
which unites it to the Government of the five years w r hich pre- 
ceded In the present instance there seems to me a justification 
for interference m what I wull not assume, but cannot help 
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suspecting, to have been a cruel injustice, but certainly one 
reason for my preferring the course which I have suggested to 
that which the Governor General recommends is that it does not 
appear to me to amount on the face of it to so open a departure 
from Lord Canning's policy 

19 The only further observations which I have to make refer 
to some passages in that letter of mine addressed to the late 
Lord Elgin which I mentioned before In that letter I argued 
that, when the Secretary of State desired information of a parti- 
cular kind regarding under-propnetary rights in Oude, he must 
have intended to include beneficial rights of occtipancy among 
under-proprietary rights Longer Indian experience and further 
acquaintance with this class of questions have, of course, con- 
vinced me that I was wrong, and that the Secretary of State’s 
meaning was not that w r hich I attributed to him But, though 
the phraseology usual among Indian officials must, of course, be 
taken in the sense in which they use it, I am desirous of pointing 
out that, m this particular case, the Indian phraseology is incon- 
sistent with the stricter usage of European economists and 
jurists, I would not dwell upon such a point if I did not think 
it of some practical importance 

20 I need scarcely say that, m the language of political eco- 
nomy, when rent is spoken of without qualification, the rent 
meant is always rent by competition It is the price paid for 
the use of land by somebody who has hired the land from the 
owner, this price being always assumed to be the highest that 
can be got in open market The other class of rents known as 
rents by custom and fnerely nominal rents, such as quit-rents 
and fee-farm rents, are never referred to merely as a rent " 

21 Now r , in the language of general jurisprudence there are 
only two classes of rights — rights of property and rights of con- 
tract Every right which does not belong to one class neces- 
sarily belongs to the other Of course, then, a right to -a rent 
by competition is a right of contract, and the duty of paying 
such a rent is a duty arising out of contract If, however, we 
take away any of the ingredients of contract, as, for example, 
the open market or the power of going into an open market, the 
rights and obligations involved cease to be rights and obliga- 
tions of contract, and by a necessary consequence become rights 
and obligations of property It follows from this that when a 
right of occupancy intervenes between landlord and tenant, their 
mutual rights and mutual obligations cease to come under the 
head of contract, on the ground that, by the hypothesis, there is 
no power of going into an open market The question between 
a landlord and a tenant having a right of occupancy is, properly 
speaking, not what rent shall be paid, but how the produce of 
the property shall be divided between them If we speak of 
rent at all in such a case, we must mean a rent belonging to the 
class of rents by custom 
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22 An hereditary tenant possessing a right of occupancy is 
therefore, correctly spoken of as a part or under proprietor 
Hus proposition is obuously true of a tenant with a beneficial 
right, because he pays less than the rate which would be deter- 
mined by contract , but it is also, though not so obviously, true 
of a cultnator who has a non-beneficial right of occupancy, that 
is, who pays a rent equal to a rent settled in open market , for, 
inasmuch as the rent has not in fact been settled between land- 
lord and tenant in open market, there has been no contract, and 
the rights in\ol\ed are rights of property 

23 1 may relieve myself from the charge of pedantry in en- 
larging on a question of nomenclature by saying that, in the 
controversy on the Bengal rent question, the erroneous phrase- 
olog) on w hich I ha\ e remarked seemed to me to assume genuine 
importance A good deal of the discussion in the newspapers, 
and, indeed, of the argument in the High Court, appeared to 
resolve itself into tne compendious proposition u rent is rent,” 
that is, it w r as contended that a landlord is necessarily and natu- 
rally entitled to a market-rate of rent from his tenant But the 
truth is that rent is not alwa}s rent The question at issue re- 
lated to rents by custom^ and not to rents by compctition ) and 
hence all quotations from politico-economical writers w r ere en- 
tirelj irrcle\ant The point to be decided was how the right of 
property was to be distributed between zemindar and ryot, and 
the questton under this aspect might worn a have somewhat 
different appearance 

24 I ha\e said that, as a mere matter of nomenclature, an 
hereditary tenant with a non-beneficial right of occupancy 
ought to be designated an under-proprietor, but I must add 
that I regard such a tenure as in the highest degree anomalous, 
and, indeed, if we could conceive the history of tenure in India 
to ha\e been unbroken, 1 should say that it w r as an impossibility* 
The rent of a non-beneficial occupant has not been settled in 
open market, but yet the very existence of the tenure assumes 
the existence of an open market to determine the rate of rent 
Now, occupanc) -tenures are very old in the history of the 
w T orld , open markets for land are comparatively new It is 
much easier to me to believe that hereditary tenants never 
existed at all in India or parts of India, than to believe that they 
always existed, but w ere always liable to a rack-rent 

25 I perceive that, in the application to the High Court for 
a review 7 of judgment in the great rent case, the learned counsel 
for the applicants (the ryots) quoted me as an authority for the 
proposition that in early times the relation of landlord and ten- 
ant is always regulated by status , and not by contract The 
citation is not quite in point, for the word status only applies 
to personal rights , but it is true that I have advanced the cor- 
responding proposition that in the ancient stages Of society the 
distribution of the produce of land between o\vher arid cultivator 
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is never regulated b) contract The opposite new imohes m 
truth an anachronism, tenure being much more ancient than 
contract 

26 Sir Barnes Peacock answered Mr Montnou with the re- 
mark that, hon ever true the proposition might be generally, it 
was not true of Bengal since the permanent settlement And 
this is a sufficient ansver if it be in conformity with fact The 
permanent settlement, or the interpretation put on it by Bengal 
Civilians of a certain school, may ha^ reduced the original 
beneficial part ownership of the ryot to a non-beneficial occu- 
pancy Just the same result may have been produced in Onde 
by the oppressions of the Government or its agents and sub- 
ordinates We have, in fact two questions to solve by enquiry 
in Oude— Do hereditary tenants exist in Oude^ If they exist, 
has their tenure retained 3ts beneficial character? 


No 29 

Civil Service, 

( 12th July , 1864.) 

I AGREE with Mr Grej’, except that I am disposed to prefer 

the Governor General's sugges- 

of “»sr 

furlough on the position of mili- 
tary men m cml employ, and as to reducing the number of 
military officers m the civil service. It is impossible not to see 
that we shall stultify the competition system unless we act, as 
strictly as possible, on the assumption that only one class of 
men m India ha\e a right to employment — the civilians selected 
in England 


No 30. 

Statute 24 &, 25 Vict., c, 54, s 7; Civil Service, 
Seniority 

(uth August^ 1864 .} 

I AM inclined to concur m the view taken by the Bengal 
Proceedings, Home Department, Government (as stated by Mr. 
General T S n 27th March, iS 65, Grey) 

No. 273. 

The Cml Service Act of 1S61 repeals “section 56 of 33 
Geo 111 , c. 52, and so much of the other sections of the said 
Act and of an) other Act now in force as requires seniority s 
a condition or qualification for the appointment of Cml Ser- 
vants to offices” 
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The only other section of the Act of 33 Geo III which relates 
to the subject is section 57, The sections of “any other Act 
referred to” must be apparently 53 Geo III, c 155, s 82, and 
3 & 4 Wm IV, c 85, s 40 

The question, therefore, is — Does seniority as used in the 
Civil Service Act mean relative standing (which is its usual 
sense) 6r absolute standing, that is, length of service and resi- 
dence ? 

I have it on Mr Grey's authority that seniority, in the sense 
of relative standing, has never given anything but honorary pre- 
cedence under the first part of section 56 of the Act of 33 Geo 
III 

If so, in order to give a meaning to the repealing clause of 
the Civil Service Act, we must take seniority in the sense of 
absolute standing 

In that case, the provisions, as to three years' residence as a 
servant in section 57, 33 Geo III, c 52, are repealed, as well as 
the provisions regarding four, seven and ten years' standing in 
53 Geo III, c 155, s 82 The words referring to residence and 
service are precisely the same 

I do not see the use of referring to onr Advocate General 
As we must address the Secretary of State, who seems to have 
expressed an opinion different from this, we had better ask him 
to consult his legal advisers, indicating of course our own views. 


No 31 

Competitive Examinations 
(5/// September , 1864 ) 

It is evident that both the competitive system and the sys- 

Proceedmgs, Financial Department, tem of obligatory tests assume 
Expenditure (Miscellaneous), Septera- the existence of a body of persons 
ber, 1S64, Nos 419-420A. m the country equal to constant- 

1) supplying new candidates for the vacancies which the reject- 
ed candidates have not succeeded in filling The simple ques- 
tion is whether such a body of persons exists in India To the 
exact extent in vdnch we may assume their existence, we are 
justified in incurmng expense in organizing a system of exami- 
nations. 

The facts stated by Mr Taylor are something to go upon, 
and I would, therefore, generalize the Madras plan The sue 
cess of the Civil Service Commission at home does not appear 
to me conclusne Fifty )ears ago it w r ould have failed, even in 
England, because the conditions of its success did not then 
exist 

F 



66 


MINUTES BY SIR H S MAINE* 


No. 3 2. 

Statutes 16 & 17 Vict, c. 95, s 17, and 21 & 22 Vict, 

c 106, s 29 

[loth January > *865) 

THE despatch came to me for signature last of the Members 
Proceedings, Foreign Department, of Council, and late in the even- 
General, A January, 1865, No 69 mg Mr Grey's note of objec- 
tion was m the box,, but my copy of the Act for the Better 
Government of India was at the Legislative Council Office, and 
as I felt sure the Secretary had either ascertained that Mr Grey 
was in error, or would look to the wording of the Act before 
sending off the despatch, I thought I should save time and 
trouble by signing 

There is no doubt that the appointment is, under the above 
Act, with the Governor General solely. At the same time, I 
have no doubt that the omission of the words (i in Council n was 
a mere inadvertence. The objects of the Act were to substitute 
the Secretary of State m Council for the Court of Directors, and 
to put the Crown in place of the Board of Control , not to change 
in any way the Government in India I had myself something to 
do with the preparation of part of the Act (not this part), and 
the above was the rule laid down 

It may be a question whether the authority corresponding 
with the Secretary of State ought not always to be the Governor 
General in Council , or the Governor General having the powers 
of Governor General in Council y so that, when the Governor 
General does an act singly, the Secretary of State should be in- 
formed of it by the Governor General tn Council , But, even in 
that case the form of the despatch would have to be changed 
There was nothing irregular in His Excellency's first sub- 
mission of the appointment to the Council Even when he need 
not consult the Council, he always may do it 


No. 33. 

Public Prosecutor, Bombay 
(gth November , 1865 ) 

ALTHOUGH every demand for fresh expenditure from the 
Proceedings, Home Department, Government of Bombay should 
Judicial, A November, 1865, Nos 7* be regarded with caution, I be- 
10 lieve that Government to be, m 

the main, right in these two applications 

No useful inference can be obtained by a comparison of the 
duties and salaries of the Solicitors at Calcutta and Madras, and 
those of the Solicitor at Bombay, The Government of Bombay 


§ He. 
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is in the peculiar position of a great proprietor of lard in the is- 
land of Bombay As English law prevails in the island, it is 
needless to sa) that the questions connected with land are very 
complex and delicate , but their difficulty is increased by the 
fact that a good many of the titles are affected by the stipula- 
tions in the Treaty with Portugal under which the island w^as 
ceded, and also b) the fact that many of the most \aluable rights 
of the Government of Bombay are rights accruing under the jus 
publicum , for instance, to land still under water It may be 
added that a new class of difficulties (no doubt only temporary) 
will be occasioned by late Indian legislation — the Registration 
and Indian Succession Acts 

* * * * * 

\s to combining the Government Sohcitorship with the Gov- 
ernment Prosccutorship, it is plain to me that the meaning of 
the Go\ernment of Bombay has been misunderstood, wffien an 
answer deferring the consideration of the question till it was 
settled in England was gnen ;//;/£) ears ago This must ha\e 
been just about the time when the subject of Public Prosecutors 
was being stirred in England by Mr J S Philhmore and others 
But what the^e gentlemen wished for was a system like the 
Scottish — under which there i<q in the State, a special depart- 
ment charged, not only with prosecuting, but with searching out, 
crime Such a sjstem, I may obsene, would ha\e been quite 
inconsistent with the existence of the Grand Jury 

But, as 1 know from conversations w’lth the Chief Justice of 
Bombay, what was really asked for was something like the much 
smaller s)stem which is found in Ireland, and it was from want 
of this clue that the misunderstanding took place In Ireland it 
is part of the dut) of the Crown Solicitor to take up any crimi- 
nal case commended to him by strong authority, for instance, by 
a Judge in Court , a Barrister, called a Crown Prosecutor, is also 
specially retained and paid by salary (the office was once held 
by Sir M Sausse), and he not only prosecutes, but is always 
ready to ad\ise the Crown Solicitor 

I belie\e that some such branch in the Crow r n Solicitor’s 
office is really much wanted at Bombay Not only is crime so 
much on the increase that they are about (as m Calcutta) to hold 
sessions every six weeks instead of e\ery three months, but 
crime of a peculiar kind, fostered by the peculiar circumstances 
of Bombay society, is abundant and ver) rarely punished Men 
constantl) come into Court, and are guilty of the most unblush- 
ing perjur), or admit the most startling frauds, and then walk 
out scot-free, because no private prosecutor thinks it worth 
while to mo\e in the case, and it is not the practice for the 
Government Solicitor to take it up, unless under special orders 

As we mint pay a larger sum to the Go\ernment Solicitor, I 
think that a bargain might be made with him to take up any case 
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to which Ins attention is called by any Judge of the High Court 
or other person in authority 

As to paying a Barrister to prosecute for Government, the 
mode of doing so is a question of convenience and expense 1 
believe it will be much better to give some one gentleman 
Rs i,ooo a month, with liberty to practise (which is the Cal- 
cutta plan) than to pay separate fees on the Bombay scale Of 
course, any gentleman generally retained must be at the call of 
the Government Solicitor or of any Mofussil Magistrate for 
advice 

It is out of the question that the Legal Remembrancer should 
undertake the duties 

* * * * 9 * 


No 34. 

Education in Burma 
( 5 th January , i860 ) 

l HAVE seen these papers later than other Members, and 
_ _ f ^ after the short discussion in 

j.rj?»tT:.8S:s;*^, D 5 ' 4 r' c««nc,i »„ s«b r: i .. 

chned to agree with Mr Grey, 
and I should not wonder if a favourable answ er now saved us ex- 
pense hereafter Educational expenditure is sure to be forced 
on us by the Home Government for all provinces in the long 
run, and, if we do not utilize the monkish establishments m 
Burma, we shall be compelled in the end to set up some costly 
system by their side Independently of this, one would be 
sorry not to try whether some further results cannot be got from 
this curious machinery which does so much up to a certain 
point. 


No 35 

Kutch Subjects abroad 
(j8th January , 1866 ) 

I THINK we are morally bound to extend the privileges of our 
_ ^ Native subjects in foreign terri- 

wSSa&sns* S'?" 1 ’ i “> “ st »‘“ 

which v/e bind not to have rela- 
tions with foreign powers The Sultan of Muscat may, by way 
of precaution, be made a party to the treaty, but, strictly speak- 
ing, 1 think we might call upon him to regard as British subjects 
all subjects of Native States bound to us b) treaties of depen- 
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debt nllhncc. As ' tc arc the power with whom the Sultan must 
treat on Kutch affairs, he is bound to regard Kutch subjects as 
our subjects 

(Sic A r os 37 <it.d Sq, and section 35 of the Muscat Older in 
Council of November ( 1S67 ) 


No. 3®. 

Statutes 2S S. 29 Vict, c 17, s i, and 32 & 33 Vict, 

C 98, S I 

(2;//; January, tS66) 


This reference from Mjsore raises some extremely perplex* 

ing questions regarding the ex* 

>'"''8;Sa/r po»cr of 

the Government of India 


The point is, in wlnt can omission b) a subject of the 
British Government resident in British India to obc) the process 
of the Mvsorc Courts be made an offence punishable in British 
Courts The ease naturall) occurs in frontier districts like 
Bcllar) 

There is no doubt tint M) sore is not part of (t British India n 
in the sense m which those or equivalent words arc used in the 
statutes giving legislative power to the Governor General in 
Council As to the position of Mjsorc and the manner in which 
certain British Indian enactments have been brought into force 
there, 1 beg to refer to my note of March 5th, 1864, put up with 
the papers 

1 agree with the Advocate General of Madras that the 
offence of disobeying the process is an offence against the 
Court out of which it issues, t c , against the Mjsore Court in 
this case The question is whether we can make it an offence 
against our Courts and laws by legislative enactment What 
we have to do (if vve have the power) is to make something 
penal which is done or omitted in foreign territory, for Mysore 
is for legislative purposes foreign soil 

The Indian Councils Act, repeating the words of previous 
Acts, gives us legislative power over 11 all persons, whether 
British or Native, Foreigners or others within the 

said {t c , British Indian) territories, and for all servants of the 
Government of India within the dominions of Princes and 
States in alliance with Her Majesty " 

The inconvenience of the implied restriction (w hich prevent- 
ed our legislating for servants of Railway Companies in Native 
States) led this Government to make a strong representation to 
the Secretary of State, who promised to apply to Parliament 
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and accordingly by a statute passed last session (28 Viet , c 17, 
s 1) our legislative power is extended to all British subjects 
of Her Majesty in Native States 

But unfortunately these words “British subject” in all the 
statutes relating to India mean u European British sub- 
ject” and in the preamble to the statute of last session an older 
Act is recited in which British and Natne subjects are express- 
ly contrasted The preamble runs, (t Whereas (by a certain 
statute) the Governor General in Council may make law sand 
regulations for all persons, British or Native^ within the Indian 
dominions, and whereas it is expedient to enlarge the power 
of the Governor General in Council by authorizing him to make 
laws and regulations for all British subjects within the domi- 
nions of (Nat ve Princes),” &c 

It would seem, therefore, on the face of the Act, that we 
may legislate for the acts or omissions of a European in 
Native territory, but we cannot legislate for those of a native 
of Bntish India when in a Native State We can direct 
a European in Bellary to obey Mysore process, but not a 
native 

These and the like consequences seemed to me so preposter- 
ous when I read the new statute that I at once wrote privately 
to the Under-Secretary of State to ask what could be the mean- 
ing of the restriction I specially asked whether the India 
Office supposed that, in consequence of the primary allegiance 
owed by every native of British India to its Government, that 
Government had an inherent pow f er to legislate for him wher- 
ever he might go 

If this last question is answered in the affirmative, I think 
we might venture to legislate both for natives and Europeans, 
although I do not consider the doctrine, even if accepted by the 
India Office, a sound one, for the legislative power of this Gov- 
ernment is wholly derived from statutes and must be limited by 
them 

There are, of course, contrivances by which the difficulty 
could be eluded We can, of course, force our subjects m 
Bellary to go to the frontier and make it penal to come back 
without a certificate of attendance at the Mysore tribunal But 
I do not think such expedients reputable 

* * * * * * 

The difficulty, I would add, only arises wuth reference to 
the attendance of w itnesses Decrees of the Mysore Courts can 
be executed in British India under the comity of nations, 
though, if we legislate, that too had better be legislatively regu- 
lated 

* * ip. * # * 

[See No 43 ) 




72 


MINUTES BY SIR H S MAINE 


If Mr Massey consents, no time should be lost in asking 
these two gentlemen to address themselves to the question 

{See No ps ) 


No 39 

Application of Enactments to Foreign Tfrritory. 
{loilt February , 1S66) 

Berar, being go\crncd in the name of the Nizam, is under 

the legislate c authority of the 

Proceedings, Foreign Department, G otcrnor General in Executive 
Judicial, February, r86G, Nos 7*0 ~ 1 

Council Tlie proper expression, 

how e\er, for introducing the Act is not “extend, which lias a 
technical meaning in India The Go\cmmcnt should direct that 
the Act be applied to the Berars 

I do not behc\c in the success of the Cotton Frauds Act, but 
it would be exposing it to an unreasonable strain if it were left 
m force on one side, and not on the other, of the imaginary line 
which separates the Berars from the Bomba) Prcsidcnc) It is 
to be observed that there will be some outh) for establishments 

{See Nos 21 , 7 / and <)t ) 


No 40. 

Dissent from policy of a measure before Council , Act 

XXI of 1S66. 


{20II1 February } 1866) 

I BEG to state to the Viceroy and my honourable colleagues 

„ A rf . , . that it is at present m) intention 

Manuscript file of papers of Act Qn p nd March t f,e g t ] h to 

move that the Native Converts* Dnorcc Bill be passed with the 
amendments proposed by the Select Committee, and with the 
further amendment to be mentioned below 


The Secretary (or late Secrctar)) of State haung, in conse- 
quence of some difficulties which arose in the last session, ex- 
pressed a strong opinion demi-official!) that the Members of 
Council ought to follow' the rule of the English Cabinet, and to 
exhaust all differences of opinion on important Government 
measures by discussion in the Executive Council, I propose to 
bring up the subject on Wednesday, February 28th I do not 
know' that there is likely to be any difference of opinion, but 
this is the only measure of the session which has excited any 
considerable interest outside, and it is a Go\emment Bill, as 
will be seen from the letter to Bengal, dated August 29th, 1864, 
and put up 

It may save time, howe\cr, if I say something of the history 
of the measure 



MINUTES BY SIR H S MAINE 


73 


It is Necessitated by s6mc pro\isions of the Indian Marriage 
Acts [XXV of 1864, repealed and re-enacted by V of 1865, the 
latter put up]. Clause 3, section 4S of the last Act, makes it a 
condition of the marriage of Native Christians under Part IV 
that u neither of the oersons intending to marry shall have a 
wife or husband still living,” and section 19 makes it probably 
impossible (through the operation of the words “lawful hin- 
drance”) for a Natnc Christian having a living wife or husband 
to be married under Part II 

What was the state of the law on this subject before 1864 is 
a matter which has never been clearly ascertained , and, indeed, 
I ha\e been much struck, during the discussion on the Bill, with 
the universal vagueness of the opinions which have prevailed on 
the questions in\ oh ed under all their aspects Sir B Peacock 
held that a con\ert having a wife ali\e could not be married by 
a Registrar under Statute 14 & 15 Viet, c 40, and Act V of 
1852 , and on the whole, considering the terms of the Statute, I 
think he w r as right , but those laws are only permissive It is 
also possible that in consequence of the wide language of the 
Statute of Geo IV (which, howe\er, w T as never intended to ap- 
ply to such a case, and has been impliedly repealed by the 
Penal Code) are-married convert might, in the Presidency-towns 
and by the Supreme Court, have been punished for bigamy My 
own opinion, however, is that, if the convert kept clear of the 
difficulties created by the English statutes, he might not only 
have lawfully married a new wufe,but as many wives as he pleas- 
ed, provided his original religion permitted polygamy It 
seems to me inconceivable that he could so have changed his le- 
gal position as to have rendered marriages subsequent to con- 
\ersion invalid If so, the Penal Code w r ould not apply to the 
case 

I enquired into the subject when I w f as on the western side 
of India, wffiere the line between heathenism and Christianity is 
sometimes very faint, and I found that there were tribes wffiich, 
at periods of years, oscillated between some form of Hindooism 
and some of the Oriental forms of Christianity, such as Nestori- 
amsm This change made no difference in their habits of poly- 
gamy , but nobody had ever heard of the criminal law r having 
been brought to bear on them, or of the civil rights of their 
children having been affected 

Practically, over the greatest part of India, the missionaries 
re-married or refused to re-marry their converts according to 
their conscience and theological view's, but they constantly pro- 
tested against the uncertainty of the law 

But in 1864 it w'as finally determined to put an end to the 
numerous and formidable doubts which had arisen concerning 
the whole Christian matrimonial law of India, in its application, 
not only to Natnes but to Europeans The framers of Act 
XXV of 1864 decided to bring Native converts under the general 
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rules governing Christian marriages, but it was with the clear^ 
est knowledge that the special case of a Native convert desert- 
ed on religious grounds by wife or husband would have to be 
dealt with separately The point was repeatedly discussed by 
the Select Committee, which agreed in the course proposed to 
be followed On the Bill coming into Conncil, the Lieutenant^ 
Governor of Bengal tried to introduce words which would have 
forced the Government to legislate, but withdrew them on its 
being urged that it was not the province of the Legislature here 
to force any particular policy on the executive But the Gov- 
ernment, as it seemed to me, distinctly pledged itseff to consi- 
der the point, and the letter of 29th August, 1864, was the 
redemption of the pledge 

It appears to me that it was simply impossible for the Gov- 
ernment to decline legislating It had requested the suspension 
of a former Bill (Sir C Jackson’s) on the ground that the matter 
w r as pre-eminently one for a Government measure, and now, by 
Act XXV of 1864, had withdrawn the liberty of re-marriage, 
practically, or probably legally, enjoyed by Native converts 
This withdrawal it had effected on derivatively religious grounds, 
for there could be no other reason for forbidding a convert to 
practise polygamy But if so, it is bound to limit the with- 
drawal to the exact extent of the theological doctrine on the 
subject of marriage Now, it is absolutely clear that the im- 
mense preponderance of theological opinion is in favour of 
allowing a convert deserted by wife or husband to re-marry I 
find that in introducing the Bill I stated the case too mildly 
when I said that there w r as a more general concurrence of 
opinion throughout the Christian world m favour of divorce on 
the ground of persistent heathenism than in favour of divorce 
on the ground of adultery. The truth is that (putting aside 
certain hasty opinions expressed in India) there is no authority 
whatever against the principle of the Bill It will be conceded, 

1 suppose, that original theological opinions, 1 e , opinions which 
run counter to received theology, cannot claim the attention of 
a secular Legislature 

The Bill, it will be seen, is strictly limited to its purpose 
It introduces an exception into clause 3 of section 48 of Act V 
of 1865 The case to which it applies is that of a marriage 
subsisting after conversion in point of civil law, wdien conjugal 
society is practically impossible through the prejudices of caste 
It docs not apply to the case of a marriage dissolved by conver- 
sion, or to marriages terminable at pleasure, such as are said to 
exist in Burma This will be readily seen if the definitions of 
0 Native husband ” and <{ Native wife" are referred to 

The Select Committee exempted Mahomedans from the 
measure This was not strictly necessary, for the legal doctrine 
on which the Mahomedans rely might always be urged as an 
objection to the jurisdiction 01 the Court But the Committee 
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thought the law so perfectly clear that there was no use in 
exposing any Mahomedan to the chance of a suit 

Since the Report of the Select Committee was presented, 
the Hindoos have shown some little jealousy of the exemption 
of Mahomedans They w r ish it to be understood that a Hindoo 
is also divorced by conversion I affirm, however, with some 
confidence, that such a divorce will never be established to the 
satisfaction of a Court of Justice under the general law of Hin- 
dooism The only passage w f hich bears directly on the point is 
a famous one from the Potito, which apparently legalizes widow 
marriage. It is well Known, however, that the Indian Courts 
before the Widow Marriage Act always held that the marriage of 
a woman was unlawful e\en when her husband was dead, much 
less would they now hold it lawful in the case where the hus- 
band had become an outcast, — a change which the passage in 
question seemingly puts on a le\el with death In fact, the 
orthodox Hindoos hold that the passage is, in this age, the Kah- 
juga, no longer of binding authority 

The only other passages which can be adduced are those in 
which the degradation of an outcast, and the shame of all com- 
merce or contact with him, are described and illustrated 
Some offensive samples of this may be read in the petitions of 
the British Indian Association It is because I do not wush to 
encourage the collection of such passages that I object to com- 
ply with the request of an anonymous Native w T ho, with some 
simplicity, has telegraphed to us from Agra to delay the Bill for 
three months, in order that he may have time to think of objec- 
tions to it 

While, however, I am sure it is impossible to establish that 
conversion operates as a divorce under the general law of the 
Hindoos, I am not satisfied that (Hindooism being a general 
name for a great many different religions) some Hindoo sect 
may not be able to show that, under its peculiar rules, deser- 
tion of the religious body dissolves marriage Such a plea, if 
made out, would bar the suit To make sure of such points 
being authoritatively settled, I propose — wuthout departing from 
the wise resolution of the Committee not to allow appeals — to 
move an amendment (put up) enabling the Judge to (( state a 
case ” for the opinion of the Court above It is at the discre- 
tion of the Judge to do this Probably the first two or three 
suits will produce a final decision on the only substantial ques- 
tion, and after that the statement of cases can very rarely be 
required m the interests of justice 

The difficulty of the subject, w’hich is strongly described in 
the Government letter of August 29th, 1864, does notarise from 
any doubt as to what ought to be done, but from the impossibili- 
ty of completely reconciling the Christian and non-Christian view 
of the necessities of the question The unconverted Native has 
no objection whatever to the convert re-marrying what he 
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objects to is the attempt to bring over the original wife. Or! 
the other hand, the very foundation of the Christian theological 
doctrine is the tried and tested unwillingness of the wife to co- 
habit with the husband Some extreme views on this last point 
will be found among the papers which have been circulated — as, 
for example, that the husband and wife should be compelled to 
live for several weeks together in the same house, or that the 
Judge should have an unlimited discretion to multiply the inter- 
views between them Those who oppose the ultimate dissolu- 
tion of the marriage go, in point of logic, even beyond this, for r 
if they w r ere consistent, the) would argue for the compulsory 
restitution of conjugal society, which is the legal deduction from 
their first principles under all European Codes 

On the whole, it must be allowed, I think, that the Govern- 
ment could not refuse to move in the matter , and, that assump- 
tion being made, it may be claimed for the Bill that it effects an 
equitable compromise between conflicting opinions The pro- 
cedure intended to ascertain the wife's \o)ition is as simple as is 
consistent with a genuine attempt to establish her willingness or 
unwillingness to follow her husband On the other hand, the 
bond fide objections of Hindoos have been met by the changes 
introduced by the Select Committee at the instance of the two 
Native Members of Council 

****** r * 

(See No 42 ) 


No 41 

Municipal Police 
( rst March } i860 ) 

I AM of Mr Grey’s opinion It is clear to me that, until 
Proceedings, Financial Depart- Police expenditure is locally 1 m- 
tnent, Expenditure (Police), March, posed all over India, injustice IS 
1866, Nos 266-272 done to cities like Calcutta by 

at once compelling them to pay* for Police and refusing them aid 
towards public improvements 


No 42 

Council of *the Governor General of India, Law Mem- 
ber, Act XXI of 1866 


(£th May , r866) 

I SHOULD have added nothing to these papers if I had not 

. C1 , _ . A . thought it due to the trouble 

Manuscript file of papers of Act , r *# ^ , 

r which Mr Grey has taken to 

define the position of the Legislative Member of Council to say 
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tint 1 mlirtlv accept Ins view of tint position I nm unable to 
umh rstarul bow nn Minute of April 1 2th can havi suggested 
tint 1 pul forward further and 1 irg< r tlaims than those winch 
Mr Grev ditnis rn^ombh — at all cunts I now protest against 
its bung supposed tint nn doctrine on the suhjc ct differs, or 
ever difU ri d, Irom that t xlnu^tiVLlv m t forth h) Mr Grev 

Mj tin or) of the duG and situation o( the Legislative 
Member of Council — that is of tlu Legal Member of Council 
when charge d, as he ordmaril) is t with the legislative business 
of Govermne nt— has be e n m m\ tune s e \plauu <1 in corre spond- 
i net with the various Li gnlativ e St ere tarn s w ith whom 1 have 
acted, and some of tins e orn spondence can, no doubt, be pro- 
duced from the Legislative Ofhc< , if ntccssarv 1 consider a 
Government lull to be simply an instrunu ntahtv for carrying 
out an order of the Executive Gov trnmi nt tint the law be alte re cl 
in ^omc particular 1 consider tint, when an order to prepare a 
Hill has bt<.n given in the form of a reference to the Legislative 
Di partment, the Legisl etne M< mbe r of Council Ins no more dis- 
ere lion in the matte r th in Ins the Advocate Ge ncral when directed 
to conduct a particular case in Court The legisl itivc Member 
maj have bad great influence in determining the cjucstion whether 
the order for legislation should be given, but that Ins been mins 
executive capacitv as Lcrc! Me mber of Council , the order once 
given, lie has nothing to do but to pn pare the Bill and justif) it 
n> best he can to the Council for making l^aws and Regulations 

Tins theorv corresponds with tlu actual lustorv of office 
When the Legislative Member was Legislative Member and no- 
thing more— when he was not a Member of the Executive Gov- 
ernment — though he was admitted by courtcsv to the discussion 
when legislation was contemplated, )ct the proceedings termin- 
ated (as l am informed) in an order to him, b) name, to prepare 
a Bill, and the Bill when framed became law before the institu- 
tion of the Legislative Council bv the fiat of the Executive Gov- 
ernment Further, the thcor) corresponds with facts 1 affirm 
that I have never introduced a measure into the Legislature 
without the sanction of the majorit) of m) colleagues, expressed 
or implied I add “implied,” because there arc sonic Bills so 
simple or of so routine a character that one takes the permission 
of the Executive Government for granted on the principle on 
which, in certain matters, an) Ordinar) Member of Council 
makes an order b) himself It would be too much to sa) that 
I have made no mistakes in assuming this permission, but these 
were mistakes, and not evidence of any countcr-thcor) 

In short, I regard m)self in my legislative capacity as the 
ministerial agent of the corporate Exccutiv c Government, depend- 
ent for any mitigation of the strictness of my obligations upon 
the consideration and good sense which I rely upon in my 
colleagues 

If it had ever occurred to me to think that these views required 
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justification by argument, I should have maintained in principle 
the authority of the corporate Executive Government over its 
Members in their legislative capacity, on the ground that any 
other doctrine would lead precisely to the consequences which 
Colonel Durand deprecates It must be recollected that it is not 
merely the unlimited liberty to oppose which is in question, the 
unlimited liberty to propose is m question also , one cannot be 
conceded without conceding the other Am I then, or is any 
Ordinary Member of Council, free to come down to the Legis- 
lature and move for leave to repeal the Native Articles of War, 
or to re-impose the income-tax, 6r to raise a loan for public 
works? Yet if the negative policy of the Executive Govern- 
ment is to prevail against an individual Member in one case, 
why should its affirmative policy not prevail in the other? For 
the means of combating such indiscretion as I have described, 
which, though it may not be often so formidable as m the ex- 
treme cases l have put, may yet be very great and very embar- 
rassing, Colonel Durand would apparently rely on the feeble and 
uncertain check of opposition and counter-argument from the 
colleagues of the delinquent in the Public Council My honour- 
able and gallant colleague has been good enough to credit me 
vith qualities which he hypothetically denies to my successor , 
from this point of view, let me first suggest that there may one 
day hereafter be at the Council table a fluent, confident, popu- 
larity-hunting law} er, whom it may not be very easy for his col- 
leagues to put down or confute on the spur of the moment 

As Mr Grey has observed, there have been few measures 
entailing so little responsibility on the Legislative Member and 
Legislative Department as the Bill on which this discussion has 
arisen I think so well of the Native Converts Bill that I should 
not be sorry to claim all the credit of it, but the truth is, a very 
small share of it belongs to me Not only was the subject un- 
der active discussion for twenty years, and legislation upon it 
distinctly ordered by Government, but the instructions for the 
details were actually given by, what may be called, a mixed 
Committee of the Executive and Legislative Councils An in- 
formal meeting was held, at which Messrs Hanngton, Ander- 
son, Cust, Muir, (possibly) Tajlor, and I were present, and 
there the procedure was settled, which was made more stringent 
m the original Bill than m the Act just passed These extra- 
ordinary precautions were taken that the disagreement believed 
to exist on a subject so much controverted might be reduced to a 
minimum It was impossible to compromise differences of 
opinion as to principle f but, the principle being granted, there 
was no difference of opinion as to detail, except on certain 
points Mr Hanngton objected to allowing the w ife to sue, 
Mr Muir objected to the recognition of infant marnages, and j 
myself was not satisfied with the provisions as to alimony and 
custody of children And as some of Colonel Durand's expres- 
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sions mi), pcrlnps, be taken is meaning that proper effect s\as 
not given to the Go\crnmcnt order, because the Bill did not 
declare tint, in the case of two Indian sects, the Hindoos and 
Mahomedans, conversion dissohed the marriage, 1 beg to add, 
not for the purpose of combating the doctrine, but in order to 
state a fact, tint nc Mich suggestion was made or opinion 
broached, either b) the ad\ocat(s or b) the opponents of tin' 
proposed legislation So far, indeed, as regards the Hindoos 
and so far as regards the opponents of a measure of relief, it 
ib the less likch that an) such coursi should ha\ c been suggest- 
ed, because in all the voluminous records of this protracted 
contro\crs\ there will not be found an argument against relief, 
of more than four months' date, vs Inch docs not either proceed 
upon or assume the absolute indissolubiht) of Hindoo mar- 
riages 

As some Members of the Government have reserved their 
opinion, and others have given it sibjcct to a contingency which 
mav or ma\ not happen, these pipers must again be circulated, 
but 1 cannot send them on without joining carncstl) in the hope 
expressed h) most of m) colleagues that this discussion may 
be confined to oursches 

Upon consideration, I must recall the words with which my 
Minute of April 1 2 th commences So far as Colonel Durand's 
Minutes contain arguments against the Native. Converts Mar- 
riage Dissolution Act, it seems to me that b) recording them 
lie will expose himself to some misconstruction, set a precedent 
highly incon\cmcnt to Government, and inflict some injustice 
on those who take a different view* from his of their duty I 
full) admit that, in the exceptional ease of the Go\crnmcnt 
considering that its pohe) required the silence in open Council 
of a dissentient Member, the dissentient would be entitled to 
record an Executive Minute, and in that c\cnt it might be 
proper to suspend legislation, which is rarely urgent, until the 
opinion of the Home Government could be taken. But the 
case has not occurred, and, that being so, surely tbe inconveni- 
ence of continuing a closed debate upon paper does not re- 
quire to be established by argument Such a course tends to 
no practical end The proper function of argument against a Bill 
is to prevent its being passed, not to discredit it when it has 
p become law It may, perhaps, be argued that these Minutes 
constitute an appeal to the Secretary of State to veto the Act 
But the Secretary of State, when a Bill of importance has been 
some time before lnm, adopts, for obvious reasons, the practice 
of intimating his dissent before the Bill passes , and in this 
particular case it is little likely that the Home Government will 
annul a measure which was sent Home a jear-and^a-half since, 
which has been obtruded on its attention through the publicity 
it has gained, and which has undergone no change except in the 
direction of simplification, Nor is the recording of the Minutes 
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quite fair to the supporters of the measure Colonel Durand's 
observations are much less criticisms on the new law than criti- 
cisms on the arguments by which l attempted to justify it Had 
these observations been offered by an opponent in open Council, 
I might, perhaps, have found some reply to them , but I am cer- 
tainly not going to be betrajed into adding another to the many 
sources of misapprehension which this discussion has shown to 
exist as to the position of the Legislative Member, by defending 
out of Council the line of argument which I thought fit to take 
up in advocating this measure on behalf of Government 

But, if this part of Colonel Durand's Minutcs is recorded, I 
would suggest the correction of one error of fact, Colom 1 
Durand has twice spoken of the Parsecs as exempted from the 
operation of the new law They arc not, however, exempted 
It is true that, in a project of law sent up by the Bombay Parsecs 
for the amendment of their marriage law, there was a provision 
that conversion should be a ground of divorce But this provi 
sion was energetically opposed bv Mr Harington,and was struck 
out I suspect that, in some early drafts of the Native Converts' 
Divorce Bill the word ** Parsecs 99 was provisionally inserted in 
the exemption clause, there to remain until the point should be 
settled in discussing the other measure This may be the source 
of Colonel Durand's mistake The truth is that, out of all the 
purely Native religious communities of India, amounting, it js 
said, to sixty-eight, only one, the Mahomedan, is exempted, and 
that was exempted by the Select Committee on the grounds 
stated in its report 

But whether these Minutes, so far as they observe on the 
Native Converts' Divorce Act, are or arc not sent Home, I 
earnestly deprecate the formal recording of so much of them as 
relates to the authority of the Executive Government over its 
Members in their legislative capacity I deprecate it on the 
following grounds — 

First — Because the opinion of Sir Charles Wood, out of 
which the discussion has grown, was never intended by him or 
by me to appear on record I consider it would have been most 
improper to record it, and that the proper course was to repeat 
it orally in Council That note of mine which was mistaken fora 
Minute was merely intended to save time by sparing the Council 
a long preliminary statement 

Secondly — Because the course of the discussion has been 
marked by great misapprehension, as Mr Grey lias shown, re- 
garding the position of the Legislative Member, and most as- 
suredly by great misconception of the pretensions advanced by 
myself 

Thirdly — Because there is no true issue Nobody has been 
prevented from opposing a legislative measure When the 
policy of the Government, as settled by the majority of tn 
Council, requires the prohibition to be given, it will b & time to 
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I perfectly agree with His Excellency that the difficulty is 
formidable, and 1 would suggest that a strong despatch should be 
drafted at once on the Mysore ease (pointing out its general 
bearing) and founded on the notes of last January It should 
beg Lord deGrey, late ns it may be in the session, to try to pass 
a short Act interpreting British subjects 9i in Statute 28 Viet , 
c 17, to mean, not only European British, but all subjects of Her 
Majesty in British India and all persons through residence or 
domicile there owing allegiance to Her Majesty It should go 
by this mail It might be added that our Advocate General has 
expressed doubts which, right or wrong, arc formidable, whether 
certain past Acts of tins Legislature punishing crimes committed 
by Native subjects in Native States arc \ahd in consequence of 
tins defect of legislative power 

(See No 36.) 


No. 44* 

Jurisdiction in Abu , Statute 2S & 29 Vtcr, c 15, s 3 
(22nd ft!ay } 1866 ) 

I UNDERSTAND Abu to be not British tentory, but to be admi- 
Proceedtngs, Foreign Department, nistcrcd (at all events 35 TC» 
Judicial, June 1866, Nos 7 9 gards British subjects) b) pure- 

ly British authority, such an authority being, however, injQi££iy_-~ 
deleg ated fro m thej^ao.of Scrohi 

If i am right, I would answer as follows in respect of the 
four points put by the Agent to the Go\ernor General — 

1 I agree as to appeals with the Agent to the Governor 
General 

2 Under a Statute of last session, 28 Viet , c 15, the Gov- 
ernor General in Council has power to authorise an) High 
Court to exercise any jurisdiction conferred by its Letters 
Patent in respect of Christian subjects of Her Majesty resident 
within the dominions of such of the Princes and States in 
alliance with Her Majesty as the Governor General in Council 
shall determine The comprehensive term u Christian ” was 
doubtless used because it might be convenient to give a parti- 
cular High Court matrimonial and testamentary jurisdiction 
over all Christian subjects, but under this clause an order 
might be made that European British subjects should be commit- 
ted to the Bombay High Court (which is no doubt the right 
Court) from Abu But, before an) thing is done, it might be 
well to enquire from the Home Department what has been done 
towards carrying out the recent Statute I believe the subject 
Was taken up last year during my absence from India 

3. I agree as to constituting the Magistrate a Small Cause 



MINUTES nv SIR II S. MAI NT 


83 


Court Judge up to Rs 500 According to mj \icvv, tins Court 
will be established, not under British legislation, but under the 
delegated authoritv of the Rao of Scrohi. Whether his consent 
must be ashed will depend on the question whether our powers 
of administration arc general ( as in the Assigned Districts) 
or special 

4 I would certainly introduce the two Codes. Whether 
the consent of the Rao should be ashed (as suggested by the 
Agent to the Governor General) will depend on the point 
mooted in the last paragraph 


No 45 

Statute 2S & 29 Vict, c 15, s 3 


(29//; il/tfV* 1S66 ) 


The note prepared in the Home Department, on the nature 

and extent of thc jurisdiction to 
Proceedings Home Department, b c ^^ned to the High Courts, 


Judicnl, A jul) , 1806, Noa 3239 


evidences much labour and re- 


search , but it does not appear to me tint Statute 2S Viet , c 15, 
intended, or that it is expedient, that thc Government of India 
should undertahe the immense tash of all at once dclining and 
limiting b) one notification thc various branches of jurisdiction 
to be exercised by thc High Courts Thc notification suggest- 
ed b) thc Sccretarj of State was nothiug more than a negative 
notification One of thc repealed sections of the Statute es- 
tablishing thc High Courts having conferred on the High Courts 
the extra-territorial jurisdiction ol the abolished Supreme Courts 
f< until the Crown should otherwise provide/’ and the power of 
altering the extra-territorial jurisdiction having been transferred 
to the Governor General in Council, the Secretary of State, out 
of abundant caution, thought it proper for the Government of 
India to announce its intention of not exercising at present its 
new prerogative 

Statute 2S Viet, c 15, must be interpreted by reference to 
the two sections (10 and 18) of Statute 24 &. 25 Viet , c 104, 
which it repeals It is plainly intended to enable thc Governor 
General in Council, subject to thc veto of the Secretary of 
State, to do certain things by notification winch, under the re- 
pealed sections, could only be done by the Crown The only 
difficulty arises from its not describing the powers to be exercis- 
ed in the same language 

The repealed section 18 empowered Her Majesty to transfer, 
from time to time, any territory or place from the jurisdiction of 
any one to the jurisdiction of an) other High Court, and 
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generally to alter and determine the territorial limits of the 
jurisdiction of the High Courts 

The repealed section io conferred on each High Court the 
extra-territorial jurisdiction of the corresponding Supreme Court, 
until the Crown should otherwise provide under the provisions 
of the Statute 

Section 3 of 28 Viet , c 15, empowers the Governor General 
in Council — 

{a) to transfer any territory or place from the jurisdiction 
of one to the jurisdiction of another High Court 

[b) to authorise any High Court to exercise all or any por- 

tion of its jurisdiction and powers within any such ' 
portions of Her Majesty's dominions in India not 
included within the Presidency or place for which such 
High Court was established, as the Governor Generahn 
Council shall, from time to time, determine 

(c) to authorise any High Court to exercise any such ( t e all 

or any part of its) jurisdiction m respect of Christian 
subjects of Her Majesty resident in such Native States 
as the Governor General in Council shall determine 
Under clause (<z), the plainest case is an actual transfer of 
territory, as, for example, the transfer of Beharto the jurisdiction 
of the High Court of the North-West 

Under clause (£), the western part of the Central Provinces 
might be wholly brought within the jurisdiction of the High 
Court of Bombay , or, again, the High Court of Bombay might be 
empowered to exercise part of its jurisdiction over all, or part, of 
the Central Provinces— for example, its jurisdiction over Europe- 
an British subjects criminally charged, or such matrimonial or 
testamentary jurisdiction as it now exercises over European 
British subjects m the Bombay Presidency beyond the limits of 
its ordinary original jurisdiction 

Clause (c) is very large, taken literally, it w r ould al!ow r us 
to give the High Courts appellate civil jurisdiction o\er Chris- 
tians in Native States, but the use of the phrase “ Christian 
subjects'' indicates what, no doubt, was the real intention, viz , 
that the portion of jurisdiction meant to be exercised was that 
usually exercised extra- territorially, — 1 e , matrimonial, testa- 
mentary and criminal jurisdictions 

It is a question whether any of the pow r ers conferred — large 
as they are — would enable us to extinguish a concurrent juris- 
diction For example, certain branches of extra-territorial juris- 
diction are exercised by the High Court of Bengal in Oude and 
in the Central Provinces Suppose the Letters Patent of the 
High Court of the North-West to confer on it extra-territorial 
jurisdiction in Oude or suppose the Governor General in 
Council to confer extra-territorial jurisdiction over the Central 
Provinces on the Bombay High Court, can we extinguish the 
oncurrent jurisdiction of the Calcutta Court by notification? 
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On the whole, I im inclined to believe we can under clause [a) y 
b\ construing transfer of territory to mean transfer of territory, 
quoad partial jurisdictions, such as criminal jurisdiction o\cr 
European British subjects 

It seems to me that it would be wise to wait awhile before 
acting on most of the powers conferred b) the new Statute 
The onlv matter which presses, I think, for settlement is the 
allotment between the four High Courts of the criminal juris- 
diction o\cr European British subjects in pro\tnccs not included 
within the territorial jurisdiction of an\ High Court and in 
Native States 1 he questions involved are questions of local 
situation and Facil it% of communication 1 would suggest that, 
as soon as the North-West Letters Patent arc received, a note 
be jointly prepared b) the Home and Foreign Offices, confined 
to the point 

It will be seen that we might, if v\c pleased, make Eurasians 
and Native Christians, subjects in Native States, committuble to 
a High Court , but I would not do it, but tru^t to our soon having 
power to settle the matter b) legislation on the principle of 
Act I of 1S49 

As to committals from Native States to the Chief Court of 
the Punjab, we should be sunplj silent , and 1 would leave out 
of the notification the names of Native States from which it may 
be convenient to commit European British subjects to the Chief 
Court It must be remembered that all we confer on a High 
Court bj notification will be jurisdiction to try We do not 
legalize arrest in a Native State without the consent of the 
Native Ruler, expressed or implied, and, if we can obtain the 
consent of the Chiefs of the States abutting on the Punjab to 
remove European British subjects charged with crime into the 
Punjab, the Chief Court will have ample jurisdiction to tr} them 
under the Act 


No 46 


Act I of 1865, Extension and Construction of Acts 
{6th July , 1S66 ) 


I CANNOT help entertaining the most serious doubts of the 

legality of the course followed 

TncntHudlaal, somber b > the Punjab Government' m 
Nos 43-46 thus extending the Code of Civil 

Procedure 


In my opinion, it has been extended under the wrong Act and 
very pernicious consequences follow' from the error 

Certain Acts of the Governor General m Council contain a 
section at the end enabling the Government of India or the Local 
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Government to extend the law to territories to which it did not 
primarily apply \ section of the kind is added to both the Acts 
which the Punjab Government now pretends to extend Such a 
power of extension is very convenient m practice, but it has not 
been given in all Acts applying to regulation territories hence 
Act I of 1865 was passed. Its object was to supply the power 
of extension in cases where it was not given by the original Act 
Now, however, the Punjab Government has employed Act I of 
1865 for the extension of two laws which contain in themselves 
a power of extension 

1 hold that this cannot be done, and that Acts VIII of 1859 
and XXIII of 1861 can only be extended by virtue of the power 
which they themselves confer 

My reasons are as follows — 

The step taken by the Punjab Government leads to an 
absurdity, section 39 of Act XXIII of 1861 (which is the section 
giving the power of extension) is itself extended The Punjab 
Government has not excepted it 

One of the most important provisions of Act XXII t of 1861 
is impliedly repealed. Under that Act when the Code is ex- 
tended (< subject to any limitation, restriction or proviso/' the 
previous consent of the Governor General in Council is required 
(section 39) Now, the Punjab Government did not wish to ex- 
tend the Code simply, but, by affecting to extend in this way, 
it has got rid of the consent of the Governor General in Council 
to the modifications proposed to be introduced No doubt this 
w*as its real object 

We have been advised by the Advocate General, and I en- 
tirely agree with him, that when a portion of an Act is extended 
under Act I of 1865 it must be an integral or substantive part, 
not a part which by omission of provisions coherent with it 
falsifies the spint of the original enactment Now the Code of 
Civil Procedure, being a Code, cannot be dismembered, and a 
part of it only extended to the exclusion of the rest The only 
waj in which it can be modified is by the introduction of ex- 
press provisos or limitations under section 39 of Act XXIII of 
1 86 1 

Finally, the mode of extension destroys the enactment ex- 
tended When the Code of Gvil Procedure is extended (sub- 
ject to proviso, restriction or limitation), it is intended that 
these provisos, &. c, shall be expressly set forth, so that there 
shall still be a Code But the Punjab Government has simply 
omitted certain sections of the Acts extended, leaving thecxist- 
ing procedure standing in the gap, so that the Punjab is still 
without a Code No possible construction of Act I of 1865 can 
legalize the extension of the Code in such a way as to make it 
no Code 

1 would telegraph to the Punjab Government and say we 
entertain \e r v serious doubts of the legality of this extension 
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under \ct 1 of 1S65 1 would ask whether the rccommcndatton 

of tin Chief Court t mbraced the mode of extension , if not, re* 
quest them to canal the notification. 

(<?/// tS66 ) 

It is too much till habit in India to suppose that we arc 
bound to submit to all the prt posUrous or income nient conse- 
quences which sum to follow from the inadvcrb nt use of over- 
pencral language in legislatm i nactmcnts No sudi system of 
interpretation pre\ ails in Lnglaiid, where, on the contrar), it 
nnj be said that mcrcl) general language in a statute goes for 
\tr) little indeed The true reason win the framers of English 
\dsof Parliament, when tin) wish to negative or affirm a 
general principle, almost in\anahl\ go on to negatn c or afhrm 
a number of pirticular instances of it, is, that the) arc aware of 
the tendenev of Courts of Justice to disregard general language 
unless ver) aptly chosen and ver) comprehensive in its scope 

If the point to be proved be taken for granted, and it be as- 
sumed that Act I of 1SO5 has repealed section 385 of Act VIII 
of 1S59 and section 39 of Act Will of 1861, of course the argu- 
ments employed in m) first note arc good for nothing Put 
these arguments were really intended to show that the sections 
I ha\c mentioned had not been repealed To the implication 
arising from the general language of the Act of 1865, the) op- 
posed the implication arising from the paradoxical consequences 
to which the doctrine of repeal would lead Such arguments 
prevail every day against general phrascolog) m Cnghsh Courts, 
and, indeed, the consideration that the Legislature, if it intend- 
ed to repeal the sections, has tacitl) and b) inference substituted 
an inferior functionarj for a higher in the privilege of modify- 
ing ver) ncarl) the most important law it has ever passed, and 
has, moreover, enabled that functionary to falsify the whole 
nature of the law in question, would be to mj mind conclusive 
that in point of fact there w as no intention to do an) thing of 
the kind even if 1 had no other clue to the intention of the 
Legislature But in the construction of a law the whole ques- 
tion is — What did the Legislature intend? 

If, indeed, no other meaning could be assigned to the lan- 
guage of Act I of 1865 than that it was intended to repeal all 
former extending sections, I admit that this meaning must pre- 
vail , but it is quite possible to assign an ample meaning to the 
Act and fit to save it from the extraordinary construction put 
upon it by the Punjab Government, namelv, by holding that it 
was intended to confer a power of extending Acts which do not 
contain any extending section This we know to have been the 
real intention of the Legislature, and 1 may add that in my 
judgment, and I believe in that of more than one Judge, it is 
competent to an Indian Court in interpreting an Indian Statute 
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to look at the Statement of Objects and Reasons for the pur- 
posc of arming at a probable opinion resjx cling the gi ncra! 
policy of the Legislature in regard to a particular law f have 
no doubt that the statement would in tins caM In conclusive 
l he opinion which I expressed in my first not< respecting 
“portions” of Acts extended, and to which 1 hold quite irr <- 
spcctnel) of an) thing the Advocate General has said or mn) say, 
requires, p( rhajis, some amplification 1 hold that, cwn if a 
Local Government could have ( xtended the Code of Civil Proce- 
dure under Act 1 of 1865 (winch l den)), it could not have 
extended it with exceptions, but must have extended it in its 
intcgrit) The matter involves principles of great importance 
Act I of 1865 was a measure of Mr Hanngton’s, and 1 fricl) 
confess that, immersed as I then was in the li< at< d discu^Mon 
on the Grand Jur) Hill, 1 did not sufficient!) attend to Mr 
Hanngton’s legislation But 1 have rcc< nil) ban led to think 
it a measure of doubtful policy , not because the principles on 
which it should be applied are not ascertainable, but because 
their application is somewhat too delicate a process for the 
authorities who have obtained new powers under the Act 

I venture to la) do an broadl) that Act 1 of 1865 cannot be 
so interpreted as to confer legislative powers on an) Local 
Government If the Council of the Governor General has 
affected to confer such powers, the attempt is ultra urcs t both 
because the Indian Councils Act Ins prescribed a waj (which 
by implication is the only wa)) in which a Local Government 
may be invested with legislative authority, and also because the 
Council of the Governor General for making Laws, itself hold- 
ing a delegated legislative authont) from the Imperial Parlia- 
ment, cannot, on the well-known legal principle, delegate Us 
powers to any other persons or body I do not mean to say 
that the principle last mentioned has always been kept in view 
by the Indian Legislature The power of making rules in 
matters of minor importance which is conferred on particular 
functionaries by several Indian Acts seems to me only defensible 
when the Act strictly limits and describes the principle and 
cubject-mattcr of the rules to be made So, too, when the Code 
of Criminal Procedure is extended by the Government of India 
and Local Government conjointly under Act XXIII of 1861, 
with ” provisos, restrictions and limitations/’ 1 hold that those 
provisos, restrictions and limitations must not contravene the 
spirit and principle of the section which they modify 

The extending section which is added to many Indian Acts 
stands on different grounds and is quite justifiable The 
Legislature considers a particular enactment in principle and 
detail, and applies it at once to a part of India It then confers 
on the Imperial or Local Government a power of extending it to 
other parts of the Empire Such a provision is identical in 
principle with a provision postponing for awhile the coming into 
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operation of nn Act, and is t m fact, mere!) a postponement of a 
law for all uuU finite, instead of a definite, tune 

Hie question whether tin extension of an Vet or part of an 
Act under an extending m 1 lion or under Act 1 of 1S65 is legiti- 
mate and valid, is therefore this Did the Legislature deliberately 
consult rand dchlnrtUh intend to applv to part of India the 
law now extended, and has the t fit ct of the extension been 
^trictlv eonfimd to enlarging tin sphere of tin law ’s operation ? 
If inv thing further or otlur than this has bun done, then I 
quite acct pt Mr Grc\ s inft rt nee that the Local or Executive 
(jo\ t rnnu nt Ins bt tn It gishting, but tin n I draw the further 
inft re net that it Ins be < 11 doing some thing w inch it can onl) do 
law full} undt r the provisions of the Indian Councils Act 

1 he dilhuiU) will onlv arise when a portion of an Act is at- 
tempted to bt 1 xtt ndt d undt r \ct I of 1S05 1 o applj the tt st 

is tin 11 bv no imans t as} — that is to sav, whether a portion of 
an Aet severed from the rest t xpn sm s a de hlx rate provision 
conctncd m the nuiul of the I tgMtture It is obviousl} possi- 
ble to extend v “portion” of an Act so as to introduce a law 
never contemplated for a monu nt bv the enacting power 
Even bod) will set that a si etion cannot be extended "with the 
omission of the word not” hut U ss t xtreme, and therefore less 
simple, casts must be constantl) occurring 1 can la) down the 
rule in no belter words thin I emploved before that the portion 
of the Act extended must be an integral or substantive portion 
If the laws affected to be extended b} the Punjab Govern- 
ment were other than the } arc then, assuming the) could be 
extended at all under Aet I of 1S65, I would b\ no means, at 
least without more attentive consideration than 1 have been able 
to give to the point, h) down that the exceptions made bv the 
Punjab Government arc illegitim itc But, as these laws pur- 
port to constitute a Code, that is an expressed and completed 
bod) of law, I hold that the) cannot be extended with omissions, 
which omissions arc to be filled up in the application of the Code 
with laws or rules derived from semi-popular manuals and 
judicial circulars Such a law as this was never present to the 
mind of anv lawful Indian Legislature While, therefore, I have 
little hesitation in sa)ing that an English Court of Justice would 
rule that the Code of Civil Procedure could only be extended 
under the appropriate sections of the two Acts constituting the 
Code, I have no doubt that, if the Code can be extended under 
Act 1 of 1S65, it can onl) be extended without omission or 
exception 

I have no objection to the course suggested by Mr Grey, 
and the answer, when received, will, no doubt, have a bearing 
on the steps which ought to be taken But, with all deference 
to Mr Justice Boulnois, and with somewhat less to Mr Justice 
Roberts, whose principles of interpretation, tested by his recent 
decisions, seem to me rather servile and narrow 7 , I cannot pro- 
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misc to surrender my opinion, which has been \\ ell considered, 
even if the Chief Court has recommended the course followed 
The matter is not one in which the Court can have pronounced 
judicially Unless my views are overruled b) my colleagues, I 
should wish them to be brought to the knowledge of the Punjab 
Government 


No 47. 

Indian Companies Act, Presidency Banks. 

{31st August , rS66) 

This exhaustive note by Mr Stokes has been prepared 
D under my instructions in reply 

cp3 ’ to the reference to the Legisla- 
te e Department directed by the 
Council generally, and also in reply to the reference from the 
Financial Department as to the liabilities of Government as 
shareholder m the Presidency Town Banks I have no remark 
to make, except that I do not consider the question as to the 
power of the Governor General in Council to create a cor- 
poration aggregate of any importance, if, as I suspect is the 
case, the Charter of the Bank of Bengal, dated 29th May, 18 23, 
is a Charter of incorporation granted by the Crown Tne doubt 
as to the power attaches only to the Governor General in 
Council in his executive capacity, and not at all to the Governor 
General in Council in legislative capacity, provided only that 
apt language is emplojed tn legislation But, as all the lan- 
guage of the Indian enactments regarding the Bank of Bengal 
leads up to, and refers to, the Charter of 1823, then if that 
Charter be from the Crown, it is dated at a period when the 
Crown had not the power to create a corporation aggregate 
otherwise than with limited liability , and consequently all the 
phraseology of the Indian enactments would necessarily be 
taken as implying limited liability Further, I think the langu- 
age of the enactments as to the Bank of Bengal would govern 
that employed in the enactments relating to the Banks of Madras 
and Bombay 

More recently than 1823 the Crown has had conferred on it 
by Parliament the pow r er of creating corporations aggregate for 
banking with a liability limited to more than the amount of the 
shares 

Whether in fact the Charter of 1823 is a Charter by the 
King we h^ve no facilities m the Legislative Department for 
ascertaining, but doubtless the Financial Department has the 
means of learning. But, even if the Governor General in 
Council affected at that date to grant a Charter of incorporation, 

I agree with Mr Stokes that the grant was valid, especially at 


Proceedings* Legislative 
ment, May, 1882, No 15 
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a lime when legishluc and cxccutn c functions were blended 
in Indn 


A eh by Mr If /it tUy Stokes 

Statute 39 ^ 40 Geo III, c 2*\ rendered nil banking companies of more 
than «dx persons illegal the Batik of England alone being excepted The 7th 
lico IV, c 4b, rendered banking companies of more thin six Persons legal, 
provided lhc\ did not earn on business within 65 miles of London The 3rd 4th 
Wm IV, c oS enabled banking companies of more than six persons to carry 
on busmes* within 65 miles ot London, subject to certiin restrictions The 
7th 8. 8th Viet , c in, conferred the privilege of sump and beinp sued upon 
banking C'unpimes of more thin six members carry ing on business withiq 65 
miles of London md cstibhshed before the 6th of May 1844 Such privilege 
was enjovrd under 7th Geo IV e 46, by binLinp compinlcs cim ing on business 
more thin 6 s miles from l oni’on ?VbVict,c 113 prohibited the formition, 
liter the 6th of Mi), 1844 of banking compinics of morcthan six persons, save 
under its provisions 

This Act i!<o authorised banking companies of more thin six persons formed 
before the 6th of Miy, 1844 to obtain Chirtcrs 01 incorpontion and so brinp 
them'ches within the provisions of the Act (section 45) The Joint Stock 
Hanking Companies Act 18S7 (20 ^ 2! Viet , c 40), required ill bmhinp 
companies formed under 7 8 Viet , c I \ 3, to register, repealed thit Act, 

prohibited the formition of banking compinics of more thin ten members, save 
under Its own provisions, dcclm-d thit the shares of banking companies formed 
anew must not be less thin /too each, and, lastly, conferred upon banking 
companies of not more thin ten members the privileges previously cnjO)cd b) 
banktnc firms uf not more thin six members The last enactment is preserved 
from repeal b) the Companies Act of 1862 

Until 1^57 banking compinics could not be formed b) registration, ind until 
tbe following year thev could not be formed with limited liability, except by 
virtue of some special Act of Parliament or Royal Charter In 1857, however, 
nn Act (20 2 1 Viet , c 491 was passed .authorising companies of more than 

six members to register, and in 185^ another Act (at iV 22 Viet, c 91) was 
passed authorising them to register with limited liability 1 companies, actually 
registered under these Acts, are subject to the provisions of the Companies Act 
of 1862 which also authorises the fo ination of new banking companies of more 
than mx members with limited or unlimited liability 

There may thus be five classes of banking companies in England — 

(1) Ordinan banking partnerships of not more than ten members 

(2) Companies of not more than six members, formed before the 6th May, 

1844, and empowered to sue and be sued by public officers, but not 
registered 

(3) Registered companies of more than six members Companies of this 

class may be limited or not 

(4) Companies formed before the 6th Mi), 1844, and subsequently incor 

porated by Royal Charter, under 7 L S Via, c 113, but not rcgis 
ten.d under any of the later Acts 

(-,) Companies formed under special Acts or Charters of their own 

The above nrdcis of the English public legislation on banking companies 
(it would be useless even if it were possible, to r^fer to all the private Acts on the 
■ubjcct) is very brief, but may be relied on as accurate, inasmuch as it is founded 
on a long and elaborate note In Mr Llndlcys work on Partnership Law In 
England banking companies arc now under precisely the same law as other 
companies, with the exception of the following special provisions — 

(1) Limited banking companies ore required to publish twice a year a state- 

ment of accounts m the form marked D m the first schedule to the Com- 
panies Act, 1862 

(2) The Board of Trade may appoint inspectors to examine into the affairs 

of a banking company, whether limited or unlimited, that hns a capital 
divided into shares, on the application of holders of one third of the 
shares 

(3) No banking company issuing notes can acquire limited liability in r^pcct 

of such issue 
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T »<n«1atnre (l refer to the Assim Tea Company, which was incorporated by Act 
No S lV of iS«\ The crcumstance that in the cases of the Banks of Madras 
and Bombay? Acts ot incorporation were passed by the Indian Legislature with 
the approbation of the Board of Commissioners for the Affairs of India, may also 
be regarded as ev idence of the delegation of the pov er referred to 

As regards the other Indian Banks, the earliest legis at, on that I find on the 
subject ,s contained in the 1st section of Act XIX of 1857, which follows Its 
English prototype, 20 & 21 Viet , c 49, prohibiting banking companies from 
being registered with limited liability This prohibition was however, removed 
bv Act VII of i860 sect on l, which for the first time enabled joint stock banking 
companies to be formed on the principle of limited liability This Act was re 
pealed by the Indian Companies Act, X of 1866 but the power to form limited 
tanking companies is of course continued by such Act So far as regards bank 
ing companies? the provisions of the Indian Companies Act are, with one excep- 
tion, identical with those of the English Companies Act of 1862 But, as regards 

the examination of the affairs of a company by inspectors, the Indian Act does 

away with the distinction made b) the English Statute between banking and other 
companies having a capital divided into shares In either case, under the Indian 
Act, mspectors may be appointed upon the application of members holding one- 
fifth of the shares The only distinctions in India between banking and other 
companies are (1) that the former are, as in England, required to publish twice a 
r , year a statement of accounts, and ( 2 ) that, 

D'’ln t£ f.r.t before registering with limited liability, 
Schedule to the Act « they must give notice to their customers 

Indian Companies Act, Eectlon aox, 0 f their intention to register 

This note not only answers (see the last preceding paragraph) Mr Massey’s 
question as to the state of the law regarding the necessity of furnishing periodi- 
ca) accounts of joint stock banks but also deals with the much larger subjects 
mooted by Mr Maine in his note (put up) of the 18th instant 

(See No ) 


No 48 

Appellate Benches, Act XXIII of 1867 
(nth September , 1866) 

It appears to me that the modifications in the draft Bill sug- 
Proceedings, Foreign Department, gested by the Punjab Govern- 
Judicial, March, 1867, Nos 1214. ment amount to little less than 
a proposal to suspend all regular law throughout the Punjab in 
a very large number of cases of murder and attempted murder 
A Committee is to be formed consisting either of the Commis- 
sioner, Deputy Commissioner and a Native Magistrate, or of 
the Deputy Commissioner, a Native Magistrate, and some 
Europeans This Committee is to be a veritable Committee of 
Public Safety It is to be established all over the Punjab, for 
the Lieutenant-Governor objects to the limitation to particular 
districts, and is to be empowered to try without appeal and 
summarily execute all persons charged with murder or attempt- 
ed murder from il religious" or “political” motives And the 
Chief Court adds, wiSi some simplicity, that, as enquiry into 
motives is difficult, it should be dispensed with, and the Court 
should be empowered to take up any case of murder or of 
attempt to murder 
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No proposal could differ more widely from that embodied in 
the draft Bill* The latter was limited as closely as possible to 
the special class of outrages which had called it forth It inno- 
vated as slightly as possible on the general law of the country, 
and it afforded a tolerable barrier against the effect of panic or 
rage But the Punjab scheme is not even confined to outrages 
by a member of one sect or a member of another. It sets all 
law aside, for our Code of Criminal Procedure has no applica- 
tion to such a Court and system as this. And, further, it seems 
to me to afford no security against wholesale and hasty execu- 
tions Let us suppose an attempt to have succeeded, such as 
that which recently failed in the Punjab Let us assume a 
fanatic to have murdered a young and well-known European 
lady of position Nobody could object to any summary proce- 
dure being brought to bear against the rhurderer But, in the 
panic and general indignation which would follow, what chance 
would persons charged with murder or attempted murder have 
for the next twelve months? As the Committee is, I presume, 
to decide by majority, the concurrence of two Europeans would 
be enough for a sentence of death. Moreover, it is to try, not 
only murders, biit attempts to murder — a class of offences so 
various in their nature that, although some of them undoubtedly 
merit the penalty of death, the framers of the Penal Code were 
obviously unwilling to trust the task of discrimination to un- 
learned Judges and declined therefore to make them capital 
crimes in India 

It is true the Court is only to have jurisdiction when the 
crime has been committed from religious or political motives 
The Judges of the Chief Court are, as it seems to me, quite 
right in saying that the enquiry into such motives is very 
difficult, though certainly I do not agree with the proposal 
which the Court builds on the remark The Lieutenant-uovernor 
indeed makes the (to me) extraordinary observation that no- 
thing is easier than to determine religious and political motives ! 1 
I am not quite sure that I myself understand what a tl political " 
motive is, but at all events His Honour's remark can only be 
true of unmtxed motives But the real difficulty, and the 
real chance of injustice, occur in respect of mixed motives 
Suppose a Mahorredan has a grudge against a Hindoo and 
attempts to kill him Will not the grudge have inevitably been 
intensified by the difference of religion, and will not the man be 
almost sure to have used language which can be construed in- 
to evidence of religious motive ? Again, if a Mahomedan or 
Hindoo makes a murderous attack on a European, are not 
" political ** motives pretty sure to have .supervened on the 
original intention, whatever were its character at first? 

The proposal emanates, I presume, from Mr, Justice Roberts, 
since it bears traces of a panacea against the Indian appeal 
system which he has several times placed before the public* 
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Hr juepo*r r to <i\c ippnH h\ nnlmr ill, or ncirl\ ill, the 
present Uu 5 } < « of Fu'l lrMm<< in*! of \minl Mt together ind 
detidchnilh M icollr*li\r judgment I hr f dll* \ lt< n in tlir 
imimptinn tin! «-r\cnI wrik ludpr» prouprd tnprlhcr will 
tmkr n Mronp Court 'm fir from tin Court hemp •druiplhrnrd, 
1 ln\r ilwi\ omnium t] tint it would prolnbh brwnhrnicl 
thienph the we ihrmnp of the *rn*r of tr^pniiMhililN which is 
frit In i JtidjM itlinp ilonr I 1 now lint one wi\ of Mrcnplh- 
mnp i f our* md lint i hv imnrovmp the indnufuil members 
Kithrt thin lr| iIit muIi jdm f it would hr much hetti r, I 
llnnl h* follow Colonel Itrchcr’n idurc md to Ime no new 
liw it ill hit to ln\t thr r* outnpr*' to ho dcilt with rxtrn- 
Irrillx m thc\ in c 1 hr Government would iluivs support 
om of it oftircr im n r wltne Mimtinn proredure wisjimti. 
fnl ]c, md hr wou*d not hr lihrlv, through thr unit of i hw, to 
put it in for* e ri hU Indeed, it will now hr \cr\ diflnult to 
CUTv i nn ure hi rd on thr drift Hill, tinlc r * tlir Uunjib Cio\- 
rrnment hou!dilt*rit mind (or tin r pipers mint in hirnc c 5 
he lud 1 eforc the I^rpnl live ( ouncrl 
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The necessity of overawing a city like E nares is no doubt a 
serious political consideration, although it seems to me to have 
lost importance of late But it is admitted that nothing would 
prevent the new cantonment from being as efficient in this 
respect as the old one, except the want of a permanent bridge 
Now, taking the minor alternative of a bridge-of-boats, I must 
say that, quite independently of this discussion, I have often 
thought it not very creditable to the Government, and not very 
just to such a community as that of Benares, that no serious 
effort is made to maintain such a bridge throughout the rainy 
season, as is done elsewhere under more difficult conditions If 
the communication between the city and the railway station, 
even now imperatively demanded, were permanently estab- 
lished, I concur with the Commander-in-Chtef m thinking that 
there would be considerable advantage m keeping the troops 
somewhat apart, and leaving the general control of the city to 
the civil authorities and the police It appears to me, after 
reading the analysis of the statistics by Dr Beatson and Sir W 
Mansfield's account of His Excellency's personal experience 
and observation, that the sanitary arguments against retaining 
the present cantonment are really conclusive I cannot agree 
with Mr Grey that, with such information before us, fresh 
enquiry is needed What completer conditions of unhealthmess 
m a cantonment can be united than in a site saturated with 
ordure, difficult of drainage, and in close proximity to large 
native bazars ? It is true that His Excellency the Governor 
General reminds us that bazars have always grown up in the 
neighbourhood of cantonments But m a new cantonment the 
Government can control the mode of their growth and the 
nature of their influence, and, with a .view to the due exercise 
of that control, we have more sanitary knowledge at our com- 
mand and more legal power m our hands than had our prede- 
cessors It will be our own fault if the disease, which is the 
great scourge of our troops, is not, by proper modes of pre- 
vention and cure, pretty nearly banished from a wholly new 
cantonment divided from the city by a river crossed by a single 
bridge 


No 50. 


Army Act, 1881, s 170 
( jgth October , 1866 ) 


My own personal belief is, that the three suits recently msti- 
„ ^ tuted by Captain Jervis against 

Proceedings Military Department, « Fxrellenrv Str William 

November, 1866, Nos 60-61 H,s y^ceuency £>ir william 

Mansfield, for money due on a 

building account, for a general balance of account, ana for defam- 
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ation, were wholly frivolous and vexatious, and that they were 
intended partly to prevent an exercise of military authority 
(which indeed was the reason assigned for their withdrawal), 
and parti) to give colour to certain allegations made by the 
plaintiff in his defence before the court-martial which has just 
closed its sittings I know as a fact that the documents filed in 
those suits contained many statements falling under the gross- 
est forms of what is technically known to English lawyers as 
“scandal and impertinence ” Further, I feel very strongly the 
force of some of His Excellency's general remarks on the injury 
w hich ma) result to military discipline from abuse of the machin- 
ery of the Civil Courts The risk of such abuse appears to me 
to be growing in India, and I admit it to be a risk with which 
Commanding Officers are little able to cope, and against which 
they ought not to be called upon to struggle 

It is therefore with some regret that 1 feel myself compelled 
to say that the plan submitted to us by His Excellency is, in 
my judgment, impracticable 

His Excellency suggests that "the Commanders-in-chief of 
the several Presidencies and Commanding Officers generally 
shall not be liable to be sued by officers on the full pay of Her 
Majesty's service serving in India, or by officers on half pay 
employed on the staff, or by Warrant Officers, Native Officers, 
Non-Commissioned Officers and Soldiers, British and Native, and 
subordinates attached to the staff or regiments who may not be 
enlisted under the command of the said Commander-in-Chief or 
Commanding Officer n I imagine that, though His Excellency 
does not distinctly suggest this, he w'ould consider that a neces- 
sary supplement to his scheme would be some formall) organized 
body, a Court of Honour or Equity, to which the disputes w hich the 
Civil Courts would be prohibited from entertaining might be re- 
ferred 

1 his proposal falls in with what is no doubt the popular idea 
of litigation , that it involves a plaintiff and defendant distinctly 
opposed to one another, and also that it involves a contest in 
wffiich there is some clear moral right on one side or the other 
But it may safely be asserted that probably the largest, and 
certainly the most important, kinds of litigation do not present 
these characteristics In the great majority of the cases tried 
by Civil Courts on their Equity side, and in the exercise of the 
extraordinary jurisdictions conferred on them by statute, there 
are either no plaintiffs and no defendants, or the parties are 
arranged as plaintiffs and defendants according to technical 
rules which do not always or generally represent their real an- 
tagonism Now, it is indisputable that every contentious pro- 
ceeding may be incidentally and occasionally employed by an 
unscrupulous opponent to prevent an exercise of military autho- 
rity, just as two of the suits in which Sir W Mansfield was 
made defendant had not apparently upon the face of them any 
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connection with his position ns head of the arm} in Ire! x. 
Hence, in order full\ to cam out Hi* Excellency's proposal, it 
would be necessary to prohibit by xerv sweeping provisions nil 
litigious disputes between Commanding OTiccrs and their sub- 
ordinates \ cry great and \cn far-reaching inju^t cc would, 
however, be the probable result" If a Colorel ard a Lteu'tninl 
have the misfortune to be shareholders in an Insolvent Joint 
Stock Compinv, it would seem highly unreasonable to p-cvent 
the subaltern from seeking to bring his Commanding Officer on 
the list of contributors \g*no, in the ch c s of cn^c which 
occupv most of the time of Equitv Courts — disputes on doub # ful 
wills — a subordinate who happemd to be rcsiduan legatee 
could not justlv be precluded from trwng to avoid an ambigu- 
ous specific bequest to his Commanding Officer Net it would 
be hardly possible to use legislative language at once sjfncicnt 1\ 
gencrak and vet not pregnant with these con* qutners Nor 
would the injustice probabh be confined to the officers o~ others 
to whom litigation was exp^essU forbidden A sweep ng sta- 
tutory prohibition of litigation between persons belonging to a 
particular class would have extensive effect in vitiating judicial 
proccedings t and might compromise the interests of many who 
are wholly bevond the sphere of mihtarv oi*cipltnc 

I feel sure, moreover, that His Excellences proposal would 
work considerable and verv unnecessary injustice even were it 
confined to that class of cdscs m which there i* a distinct is^ue 
between plaintiff and defendant A v err simple example is that 
ofadispute respecting the purchase or joint occupation of a house. 

I know no more difficult questions of land-law than those 
which, in the absence of a Civil Code, are likely to arse con- 
cerning immoveable propertv in the Indian Mofussil ard it 
would be verv unfair to compel military men to suomit such 
questions, w hich constanth mv olv e neither moml nght rcr moml 
wTong to a Court whose decision would be a business of guess- 
work. The nsk of injustice would harah be ^ess in the appli- 
cation of His Exccllencv s scheme to the class of dhpjtes which 
are probabh more immediatclv m his mind — disputes on 
contracts One of the suits recentlv brought against His Ex- 
cellency hinged upon a building contract* and it happered that 
the contract was one which should have put the plaintiff out of 
Court at once. But building contracts as a class are notoriously 
d fficult to construe and so are most contracts which arc not 
framed by experts, but drawn upbv the agreeing parties them- 
selves , and tins I presume, is the usual practice m India. 

If I am nght m supposing that a necessary part of His Ex- 
cellencv s plan would be a Court of Honour with some sort of 
formal organisation, I am convinced its working would be un- 
satisfactory Mv experience of unlearned tribunals is that they 
either decide at haphazard, or arc ultra technical If it should 
be sought to neutralize these defects by allowing advocates to 
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he heard h\ th< Court (and 1 rt i11\ do nol src how tluv could 
hr k< pt oul), it <rrms to mi tint the ve r\ Inbilit) of Command- 
mp Office rs to announn ofvvhirhHix Hxce lit nc\ complains, 
aid whuh 1 com ur with him in thinking a pr» at evil would he 
\rn hkt h to b< r< produced and in a fir more c mbarrnssmg 
form 

hnnee, however, 1 ln\c admitted tin e vil to winch His Pncc 1- 
lrnc\ *« Minute nil ntt< ntion to hi both vinous and men axmg, 
it would be \<rv improper in im if 1 did nol endeavour to dis- 
cover and point out mmhc i \prdu nt h\ winch it mi) lu 
irutipilrd, ii not removed And Inn it is important to enquire 
what thr actual of tin law is as to the civil liability of 

Commanding Oflurrs 

1 In law of 1 upland, which the Indian Courts would (until a 
Cud ( o !r pro\ nl< s otlu tw im } < < rlamh appl) to such cases, has 
lonp bet n that an oflu* r is not ovillv lnbh for acts dom in tin 
txrrnvr of mihtarv authnritv Hut tin ruh was until late 1\ 
supposed to be Mibjrcl to thr qualifu ation that the a< ts must 
not ha\t been done t , itanttl # ami it was 1 ud down in an 
opinion r< centh received from the Advocate Gt neral The 
loophole was d matrons as h iting in an c nomrv as to motives 
Hut Mr town had probddv not ob^t r\ t d tint w i thin tin last 
few months tin supppM d quahfu ition had he t n removed h) a 
ehetum of a h arnrd Judge Mr J u^t ice \\ ilh s t om of tin ablest 
ind most authoritative law vets on the Publish Hcnch, Ins 
puhhelv laid down that if, in an action In fori him against an 
officer for alh g< d unpropi r < v rust of tnihtarv authoritv » there 
should h< i \ idi me of mdicious nil* til, In should still, if the act 
vtif shown to In nnbtarv, direct tin jur\ to find a verdict for 
the defendant 1 cannot doubt that the strong and pointe d 
latiguagt in w hicli tins dictum w as < lot In d w as < xprt ssl) intend- 
ed to re iscun inilit ir\ offii < rs in Pnpland, who have rcci nil) 
been much harass< d in litip etion suth ts that of which 1 1 is 
1 \crllt nc\ compluns I lie law has tin refore now for jts basis 
tin doctrine that <\cr\ miiitar) man has hound himself b) a 
u peculiar contract/' to use Mr Justice Willis’s expression, 
which ahsolutclv confines him lo military remedies for the 
redrr ss of mihtarv wrongs 

Such is the law Recourse to the Courts is not absolutely 
barred for there mav still he an enquiry whether the act com- 
plained of was r< nll\ dom in llu c\t ruse of military authority, 
but if the act is shown to have bt < n, or to have purported to be, 
miiitar), the principle of decision is now clear It maj, how- 
ever, be said that the ver) power of suing mi) be used as an 
Migmc of annovancc, since the real object of the suit may be 
disguised until the judicial enquiry above mentioned has reveal- 
ed its true character, and since scandalous and dcfanntorj 
matter may be introduced into the pleadings 1 allow th it 
officers ma) be tcmporarilj harassed bv the first expedient 
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though it is one of which the consequences must always be 
ultimately serious to the plaintiff , but the second is one little to 
be feared under a well-arranged sjstcm of administering civil 
justice 

There is no offence against itself which a Court, sensible of 
its duty and dignity, so deeply resents, and none which so pre- 
possesses it against a plaintiff, as the attempt to employ its pro- 
cedure to inflict collateral injury on a defendant It does not 
appear to me that the rules of procedure observed by Indian 
Courts, if such rules be considered by themsehes, give defend- 
ants less protection against such injury than do the analogous 
rules followed in England Section 124 of the Code of Civil 
Procedure gives the Court a very large power of rejecting any 
“written statement” (which is the part of the pleadings into 
which scandalous allegations would be foisted) if it shall be of 
opinion that the statement contains “matter irrelevant to the 
suit,” and, when such rejection has taken place, the party can- 
not present a fresh written statement without the express per- 
mission of the Judge No doubt, the Judge would allow any 
allegation, even if primd facie scandalous, to be retained, which 
the plaintiff affirmed to be true and essential to the merits of his 
case But, in so affirming, the plaintiff would bring himself 
under the provisions of section 24, which imposes the penalties 
of fabricating false evidence on everybody who includes in a 
written statement averments “which he knows or believes to 
be false, or which he does not know or believe to be true n 
Let us suppose the three suits instituted against Sir William 
Mansfield to have been brought before a Court fully conscious 
of its own responsibilities. The suit for defamation of character 
was one of which, as the Advocate General has remarked, very 
short work would have been made It amounted m a lawyer's 
eyes to the legal monstrosity of a suit for alleged defamation in 
which the plaintiff, while he distinctly defamed the defendant, 
omitted to set forth the defamatory matter of which he himself 
complained Whether such a suit ought to have been received 
at all I am unable to say, since I am unfamiliar with the pro- 
cedure which obtained m the Punjab before the introduction of 
the Code a few weeks ago But I cannot imagine that Mr 
Cowie was wrong in supposing that it would have been the duty 
of any Court to take it off the file on the motion of the defend- 
ant, and thus the plaintiff would, at the very least, have been 
under the necessity of paying twice over his very heavy stamps 
and tulubana As to the other two suits, there was nothing in 
their ostensible object to prevent their being tried in regular 
course, but a competent Court would have caused any scanda- 
lous matter to be removed, and the very attempt to introduce 
<mch matter would inevitably have led it to view the whole liti- 
gation with suspicion, to watch it carefully, and to sanction all 
reasonable steps for bringing it promptly to a close. 
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Whence, then, nn<cs the peculiar n<k n( announce to which 
! admit lint militvrv oflicrr^ in India nre exposed ? I think it 
arises from tlic weakness of the inferior Ctnl Courts in the 
Mo(uvmI I hope I am not lining Impinge of tmnrrc^m dis- 
paragement 1 am not speaking of want of abilitv in the officers 
presiding over thorn Courts, or even of want of judu ml ability 
1 refer to a certain lack of moral firmness which 1 hear of in all 
omttcr*' The source of the defect, which perhaps nn) onr 
da) disappear, n not far to seek There has of late been a 
great spread of advnracs over Indi t, and the lower Courts have 
not vet fullv learned ^though <omc have learned more than 
others) to curb the excesses into which it >s sure to fall unless 
controlled either hv the firm hand of a Judge, or b) the stern 
rules which govern the practice of the l npltsh Bar It is hard- 
Iv wonderful that an Indian Mofusvd advocate should not mil) 
permit himsrlf m Court a license with which even the vulgarcst 
notions of an Cnplish barristers liberty have no sort of corre- 
spondence, but should occasional!) not hesitate to defend his 
own ease and attack that of his opponent in the newspapers, 
when one considers that he is guided b) no definite code of 
practice, and that lie has almost tnvanahlv a pecumarv interest 
in tlic remit of his ease At all events a great amount of con- 
current testimonv has for some time past been reaching me that 
Indian Civil Courts (apart from the High and Chief Courts) arc 
to a pitiable degree at the mere) of soplustrv and effrontery 
and arc most undu!\ sensitive to the public opinion brought to 
bear on them from outside Such defects must obviouslv, and 
ver) scriouslv, diminish those safeguards against the abuse of 
Civil Procedure which 1 lnv c described above, while the) add 
opportunities of annoyance winch would never he found in pro- 
ceedings before a strong and firm Judge And tin n, bc)ond all 
this, there is that vast macluncr) of appeal which presses on 
the litigant throughout India, but nowhere so hcavil) as in the 
Punjab, and which, essential as it ma> be to the dispensation of 
justice in the ordinar) run of cases, would almost seem carefully 
framed to arm a deliberately vexatious litigant with a hundred- 
fold power of vexation 

Tlic liability of mibtar) men to this special danger has ob- 
viously attracted the attention of the (tamers of the Mutin) Act, 
since it can hardly be doubted that section 88 (of the Act of 
1865) is directed against it , and I think that it is only through 
an accident that the provision has failed of effect The section 
in its last clause provides that “every action against any person 
for an)thing done in pursuance of this Act (which includes all 
Mutiny Acts, all lawful mibtar) action depending on the Mutiny 
Acts or on articles made under them) shall be brought in some 
one of the Courts of Record at Westminster or in Dublin, or iti 
India, or in the Court of Session in Scotland 11 This expres- 
sion, “Court of Record/ 1 applied to the Courts of Westminster 
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and Dublin, praeticall) confines the power of suit to the highest 
tribunals in the country, and I am inclined to suspect that the 
framers of the section supposed that it v, ould ha\ e analogous 
effect in India, and that the actions referred to were only in- 
tended to be brought in the old Supreme Court or present High 
Courts I entertain this suspicion the more strongl) because, 
m certain former states of the law in India, I much doubt 
whether an Indian Mofussil Court would have been held to be a 
Court of Record. But now the better opinion, grounded on 
technical reasons on which it is unnecessary to dilate, is that 
every Cml Court m India, even a Small Cause Court, is a Court 
of Record 

The very simple proposal, therefore, which I now make is 
that we attempt to have effect given to what I cannot doubt is 
the general intention of this section, whether I am right or wrong 
as to its special intention I suggest that the Secretary of State 
he moved to obtain through the War Office such an alteration of 
the 88th section of the Mutiny Act as will place Commanding 
Officers in India on the same footing m respect of civil liability 
for acts done in the exercise of military authont) as Commanding 
Officers serving in England, Ireland or Scotland Under the 
amended section, actions of the kind which the section defines, 
founded on a cause of action arising in the parts of India pos- 
sessing a High Court established b) the Queen's Letters Patent, 
or a Chief Court, or a Recorder's Court, w ould only be brought to 
such Court, but, as the High Court of the North-Western Prov- 
inces and the Chief Court of the Punjab have no ordmar) origin- 
al junsdi eti on, it -v ould be necessary to introduce words giving 
them such jurisdiction for the purpose oF trying such actions, and 
it must further be provided that, if a suit against a Commanding 
Officer be instituted in a Court subordinate to the High or Chief 
Court and a prima facie case be made out that such suit is 
brought on an act done in the exercise of military authority, it 
shall be the duty of the High or Chief Court to transfer the Case 
and tr) it as a Court of Extraordinary Original Jurisdiction 

Such provisions would not apply to provinces m which there 
is no High Court or Chief Court or Recorder’s Court, and thus, 
if the legislative change w ere to be absolutely complete, Such terri- 
tories as Oude, the Central Provinces, Scmde, &c , Would have 
to be brought under the jurisdiction of High or Chief Courts to 
the extent necessary for trying such suits , but I think it w Ould 
be better to avoid this complication, and, in the territories just 
mentioned, to leave the law as it stands Even thus the evil to 
v hich our attention has been directed, and which I think very 
formidable, would be very sensibly mitigated 

If my colleagues assent to the proposed amendment, I will 
prepare in the Legislative Department a clause which will carry 
out the intention I have indicated, and which can be at once 
added to section 88 of the Mutiny Bill of 1867 
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No 51. 

Prinsep’s Punjab Theories 
\s6th October , 1866 ) 

This is, I must say, one of those proposals which are calcu- 
lated to drive to despair any 
1 Proceedings Foreign Deportment, Member of the Government of 
Revenue, A, May, 18 6j, Nos 6 i S ^ wh(J ^ JQlned ^ Goy _ 

ernment straight from England The facts are these — Eighteen 
or nineteen years ago the settlement of the land-revenue of the 
Punjab, then just brought under British rule, was effected, and, 
as is usual in India, the status of the various clauses of proprie- 
tors, sub proprietors and tenants was ascertained Within the 
last two years Mr Pnnsep, the Punjab Settlement Commissioner, 
has had a sort of roving commission under which he has assem- 
bled juries, if they may so be called, of the cultivating classes, 
and by their help he conceives himself to have discovered that 
serious mistakes were made in the recording of rights at the last 
settlement Colonel Lake, however, the Financial Commissioner, 
who appears to have gone over the same ground with Mr 
Pnnsep, questions some of his most important results The 
Lieutenant-Governor, Sir D Macleod, differs in some particulars 
both from Mr Pnnsep and Colonel Lake. The Viceroy dissents 
to some extent from all three, and so does the Foreign Secretary, 
Mr Muir Now, we know that nobody connected with the 
Government has had experience of the country, as regards actual 
contact with the land and commerce with the people, which can 
be compared with that of Mr Muir and the Governor General 
Sir D Macleod — I quote Mr Grey — u has studied and observed 
the Natives of India with more acuteness and accuracy probably 
than most public men in this country ” Mr Pnnsep “ possesses 
special qualifications ” for his enquiry. Colonel Lake finally is 
described by the Lieutenant-Governor as u the most thoughtful 
perhaps, and free from prejudices, of all the officers who have 
adorned this administration n I do not in the least deny the 
justice of these compliments, but I need scarcely point out the 
difficulties they place in the way of those who must decide the 
point mainly by evidence and authonty 

There is further this element of suspicion — of course I do not 
use the word in any injurious sense — which pervades the mate- 
rials for an opinion The old settlement reflected the ideas on 
the subject of property and tenant right which w r ere then all 
but universal in India, and which nobody of much credit denied 
Mr Prinsep's discoveries, on the other hand, and the proposals 
of Sir D Macleod, fall in w r ith the views which have recently 
become prevalent, winch have the support of the great European 
interests in Low r er Bengal, and which have been advocated of 
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late with so much tenacity and vigour by Sir C. Wingfield 5 n 
Oude The accusation that an opponent is governed by theory 
and sees the facts through the prejudices which that theory 
creates, is common to both schools But this is not all Sir 
D Macleod tells us that <( the state of things existing in the 
Punjab for a long series of years preceding annexation was such 
as almost to extinguish proprietary rights m land, or at all 
events to deprive them of neatly all their value The people in 
consequence possessed but very indistinct ideas in regard to 
these rights, so that the best security for a correct ascertain- 
ment of the rights and relations of the several classes connected 
with the land is wanting” The same statement, with fewer 
qualifications, is repeated several times by the subordinate 
officers whose opinions appear in the papers. The truth ap- 
pears to be that, when Mr Prinsep proposes to redistribute 
these rights, he proposes to redistribute something which 
is exclusively the product of British rule m the Punjab The 
rights are nothing without the enjoyment which they carry 
with them, and this enjoyment it is proposed to take away from 
somebody who now has it, and to give it to somebody else 
When I was in the Punjab m 1864, a very high authority told 
me that, whenever he questioned a person of the Sikh cultivat- 
ing classes about rights of property previous to annexation, the 
answer was, (< Why do you ask me such a question ? It is you 
who have created property ” Yet, if British rule created the 
property, I cannot see that it has very deeply sinned if it de- 
cided somewhat arbitrarily who was to have it I should say 
that we should commit an injustice far more deeply felt if 
we took it away from those who have enjoyed it for 
fifteen or twenty years — no very short period, as compared with 
the whole duration of British empire m India The transfer 
of property has, moreover, to be effected in the face of Colonel 
Lake's statement that when he followed m Mr Pnnsep's foot- 
steps he found nobody discontented with existing arrangements 
Colonel Lake further remarks — and this is exactly what I 
should have expected —that the European officer appeared to 
have been a good deal more interested in the enquiry than the 
people themselves While, tljen, I concur with Colonel Durand 
in thinking that the existing arrangements should not be dis- 
turbed, I cannot agree with him in attaching any extraordinary 
importance to Mr Pnnsep's results What, in fact, did Mr. 
Prinsep do? He interrogated a number of very lghorant men 
about some most intricate rights which are admitted to have 
been in abeyance for 15, 18 or 19 years, and which, if they 
existed, are admitted to have had no value No doubt the poor 
and ignorant of all countries are occasionally the best authorities 
on matters of usage and custom, but this is on condition that the 
usage and custom are of practical interest to them, and mixed 
up with their every-day life An English agricultural labourer 
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sometime evinces a singular knowledge of his rights under the 
Law of Pauper Settlement, which is by no means an easy 
branch of English law, but he certainly could nc\er state what 
the law on the subject was twenty jears ago Yet the Law' of 
Pauper Settlement has been, through all his life, I am sorry to 
sa\, a subject of the utmost moment to the English labourer 
' Nobod) brought to India a stronger conviction than I did of 
the pohc\ of abandoning all English or European generaliza- 
tions in India, and of respecting native usage e\en though it 
should be unrcasonaolc And if there was one class of usages 
which I should ha\c supposed more deserving of respect than 
another, it was the custom which constitutes the tenure of land 
But, while nothing seems to me to exceed the tenacity of the 
Natives of I ldia in adhering to personal, famil) and religious 
usages, and to those customs of holding property which are 
closel) implicated with famil) relations, such as joint ownership 
and joint occupation, I must say that I have come to the conclu- 
sion, however presumptuous it ma) be, that there is a vast deal 
less of actual custom regulating the tenure of land by the culti- 
vating classes than the large assumptions of the Indian Revenue 
Law on the subject of custom would lead one to suppose If, 
indeed, the Native Governments which we succeeded were such 
that their indiscriminate taxation made no practical distinction 
possible between rents and imposts, property and tenancy, 
beneficial occupancy and rack-rent, indistinctness of usage 
would seem to be the natural result of theirs) stem I do not 
indeed impute to an) of the schools of Indian administrators, 
which have affirmed the possibility of discovering native usage 
on all subjects, that they are merely theorizing gratuitously, — 
least of all to that school which asserts that ownership is every- 
where m India limited by beneficial occupancy, — because such a 
theory could by no possibility have suggested itself to a person 
under the dominion of merely European ideas and experiences, 
but I must say that there is now great reason to believe that the 
doctrines of all schools are founded on partial observation, and 
that it is the indistinctness of usage throughout India, taken as 
a whole, which has tempted and enabled the partizans of each 
school in turn to attribute to its principles this character of uni- 
versality At all events this is the only way in which the con- 
flict of authority can be explained consistently with the reputa- 
tion of the disputants I will even assert the necessity of this 
explanation in interpreting the evidence which the Oude en- 
quiry produced How'ever conclusive it may seem to be, I can- 
not forget that my late colleague, Sir H Hanngton, served in a 
district of the North-Western Provinces just severed from Oude, 
and he steadfastly maintained that he had found beneficial rights 
of occupancy existing there And I doubt whether I ever knew 
a man more careful in detail and patient in observation than Sir 
H Hanngton 
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In the existing state of authority and opinion I can see no 
rule to follow, except to abide by actual arrangements, whether 
founded or not on an original misconstruction of native usage 
I say, let us stand even by our mistakes It ts better than perpe- 
tual meddling I am therefore entirely opposed to the present 
proposals, and also to the amendments of Act X of 1859 P r0 * 
posed by Mr* Muir And nobody would have opposed more 
strongly than I any disturbance of Lord Canning's talookdaree 
arrangements in Oude, if only I could have persuaded myself 
that 1 understood what Lord Canning intended in respect of 
tenant-right and sub-proprietary right 

I must add that I do not admit the correctness of many of 
Sir D Macleod's remarks as to the analogy between beneficial 
occupancy and English copyhold There is not the smallest 
reason for believing that copyhold was an objectionable form of 
tenure so long as the copyholders were for the most part actual 
cultivators of the soil , on the contrary, I venture to say that, in 
the legal or general literature of 150 years since, it will be found 
spoken of invariably with respect But the great rise in the value 
of land at the end of the last century caused even land of copyhold 
tenure to become a merchantable commodity, and no doubt the 
incidents of the tenure are such as to render copyholds an in- 
convenient investment or form of property Though property in 
the Punjab is very different from what it was under the Sikh rule, 
it would be absurd to compare it with landed property m 
England If the machinery of the Copyhold Commission, which, 

I should observe, is very cumbrous and tedious, and very little 
applicable to India, is to be employed anywhere for the extinc- 
tion of tenant-right, it ought to be first employed m Lower 
Bengal, where, owing to the existence of great capitalist in- 
dustries, there really are strong reasons for rendering land as 
marketable as possible , but it seems to me pedantry to apply it 
to the Punjab 

If beneficial occupancy m the Punjab, as it exists at the 
present moment, is to be abolished or limited at all, such 
abolition or limitation can only be justified on Mr Pnnsep's 
grounds But I should feel much safer in applying the most 
sweeping theory of the great European thinkers on political 
economy, or the most hurried generalization of great Indian 
administrators, than in acting on the opinion of ignorant and 
puzzled peasants on difficult questions in which they have never 
nad a practical interest We may at all events be ,su re that, 
amid the accumulated wealth which is the product of the peace 
and security flowing from our rule, all classes connected with 
the soil are immeasurably better off than they were under Native 
Governments, and are more than compensated for any errors 
we may have committed m the mere adjustment of their mutual 
rights 

{See No Si ) 
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No 52 

COVKTs O! ^MAU C\\ Ms, STAMP*, B.WGM OKI 
(* ;// Oi ( vVr, / Ntfr* ) 


liit justification (or rt liinnij; 1 difit rent s\ ^tcm in (he Pre- 
side iu \-to\\ns iv ill tt thrre tin Small Cause Courts art in the 
11mm (into \ 1 1 1 n it \ of the Hi^h Courts, and are practicall) much 
infiui nc< d b\ tint uemux, tint thr\ arc atu mlcd hy 1 furl) 
competent ch^ of ad\ocates p and lint the) arc carefully 
watched both b) the Pressand public If, hone\er, an\ change 
were to tike phrr # it is much morclikih to be the introduction 
of tilt Mofuvsil Snnll f line Court \ct into tlic Prcsidcnc}- 
towns thin the comcm step, tnd, nuked, the Cilcutti Court 
wis rcccnth prepared to idopt near!) the whole of the Mofussil 
hw 

In the sime waj the objection of the Judges to the Stimp 
Law is in olijcction to the whole system In c\cry such sjstcm 
there must be leaps, is there nc\cr could be stamps of all 
amounts But in spite of this disad\antigc the sjstem lias so 
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many recommendations that it is proposed to introduce it into 
the High Courts under the revised Code of Procedure 

If I had not reason to believe that those Judges were 
really competent and were giving satisfaction, I would e\en 
now adwse the Government to force the Mofussil Act on the 
Court But, as I belie\e the Bangalore Court to be a good one, 
and as in the course of three-and-a-half 3 ears the Court has no 
doubt suited itself to the community, and the communitj to the 
Court, and as, without question, a change forced on unwilling 
Judges would real!) make the Court and its establishment more 
dilatory and expensive, I am, on the whole, inclined to allow the 
Judges to retain their rules But, m making, on the objections of 
the Judges, the remarks at the beginning of this note, I would 
express the great regret of the Governor General in Council 
that a change, m itself desirable, has been frustrated b) in- 
excusable delay in answenng a reference, and I would remind 
the Judicial Commissioner that, as he has taken on himself 
the responsibiht) of recommending the retention of a state of 
things which, in fact, relieves the Court from all supervision, he 
must he additionall) careful in watching it, and in assuring him- 
self that it satisfies the public sense of justice 

I would add that the introduction of Act XI of 1865 must not 
be considered as altogether set aside, and that in particular 
e\ entualities the Go\ernment ma) see fit to substitute it for the 
Court's present rules 

I would accede to the suggestion that section 20 (not 23) of 
Act XI of 1865 should be extended to the Court The objec- 
tions which I felt in June, 1863, have been removed by later 
legislation 

{See No 9 ) 


No 53 

Irrigation Works and Guaranteed and State Rail- 
ways 

{8th November , 1866 ) 

In expressing my full concurrence with Sir William Mans- 
field's conclusion that irrigation 
Proceedings, Pobhc Works De- works should be constructed by 
NoT.Tsj Rl, ' TOr ’ ,an “ t7 ’ l867 ' the Government, while railways 
1 should be committed to the en- 

terprise of joint-stock companies, I may be permitted to say 
that I do so on the distinct assumption that the permission 
recently accorded to us bj the Secretary of State, to raise a 
loan for works of irrigation, will not be withdrawn or seriously 
modified 
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2 1 make this reservation because I cannot but feel that the 
effect of the last discussion which took place, as to the agency 
to be employed in creating and extending lrngatior.al w’orks, has 
been to expose the Government of India to much misconstruc- 
tion Almost exactly three years ago, there being about three 
millions sterling to spare from the cash balances, and the Home 
Government ha\ing sanctioned the expenditure of part of the 
surplus in reproductive public works, the late Earl of Elgin 
initiated a discussion on the question whether w'orks of irriga- 
tion w r ere best committed to the agency of Government or to 
that of joint-stock companies The conclusion of the w f hole 
Go\emment of India, as then constituted, with the qualified ex- 
ception of Sir Charles Trevelyan, coincided with that of all the 
Members of the Government of Bombay, of our most ex- 
perienced Engineer and Revenue Officers, and Lord Elgin's 
successor, in giving the preference to Government agency. But 
shortly afterwards the excess of the cash balance was diverted 
to another purpose I am not for a moment disputing the wis- 
dom of the measure from a financial point of view, but the Eng- 
lish criticisms, elicited by the deplorable famine in Orissa, show 
that our character has seriously suffered by it A discussion, 
ha\ing an eminently practical object — a discussion of the class of 
public works to which a considerable fund ready in hand had 
best be de\ oted — has assumed the appearance of a purely specu- 
lative controversy, begun in the face of dangers w r hich are al- 
ways imminent in India, and, possibly, intended as a pretext to 
cover carelessness or irresolution It is, therefore, most im- 
portant to us that the financial point should be taken as settled 
once for all 

3 Making, then, the above assumption, and, further, making 
the admission that it w r ould be almost criminal to reject the 
agency of joint-stock companies, unless w 7 e are prepared to 
direct all our energies to the prompt construction of lrngational 
w f orks, I adhere to the opinion that this class of public w r orks is 
the last which the Government should allow r to pass out of its 
own hands I have carefully read all that has been w r ritten in 
India in condemnation of the conclusion arrived at by Govern- 
ment , but the fairest of the adverse criticisms directed against 
it seem rather to strengthen it than otherwise It being 
admitted that the dangers indicated in the Government Minutes 
are real and not imaginary, certain conditions in the contracts 
with the existing irrigation companies have been specified as 
neutralizing them. But these conditions seem to me exactly 
those which deprive the undertaking on which they are imposed 
of the characteristic advantages of private enterprise 

4 With regard to the proposed extension of the Indian rail- 
ways, the Minutes of the Viceroy, of the Governor of Bombay 
and of the Members of their respective Councils suggest several 
questions— at what pace, and m what order, the new railways 
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shall be made , whether they shall be constructed by the Gov- 
ernment or by joint-stock companies, and, in the last alternative, 
whether they shall be committed to companies under the sys- 
tem of guaranteed interest or on any other principle 

5 Putting aside for awhile the questions of pace and order, 
I fully adopt the opinion of the Commander-in-Chief that, of all 
public works, railways should be the first given up to joint-stock 
companies, inasmuch as their agency is, in this case, not only 
not inferior, but, on the whole, much superior to that of Govern- 
ment The considerations urged by His Excellency in hia 
powerful Minute are, I think, nearly summed up m the proposi- 
tion that money subscribed by a jomt-stock company for the 
construction of a railway is carried to a separate account and 
never diverted from it Now, Governments are under peculiar 
temptations which render it extremely difficult for them to keep 
available funds to such an account, or to continue supplying 
fresh funds which may be earned to it — a point illustrated by 
the perpetual encroachments of European Governments on the 
sinking funds set apart for the extinction of their public debt 
Everybody will agree that, abstractedly, there may always be 
emergencies which could justify Governments m appropnatmg 
to general purposes money borrowed for special objects, or in 
discontinuing loans for special ends with the view of borrowing 
for general purposes War in Europe, and mutiny in India, 
would always be considered such emergencies But, apart from 
such extreme cases there are many influences at work on a 
Government like this, which tend either to arrest the process of 
borrowing for railway construction, or, if borrowing be contin- 
ued, to continue it for other objects One financier is eager 
to show a surplus, and, m his unwillingness to add to the annual 
charge for interest on debt, is easily persuaded that railways 
have gone far enough Another feels that a perpetually bor- 
rowing Government, whatever reasons it may assign for its 
policy, is never in good credit Or, again, some previously un- 
known or temporary cause may elevate a different class of public 
works into the importance which irrigation works have recently 
assumed, and the simplest way of meeting the sudden necessity 
will be the contraction of expenditure on railways No amount 
of determination in the Government, as constituted at any given 
time, no degree of positiveness in publicly stating an intention 
can afford such security for the prosecution and completion of 
a line of railway as is given by its concession to a companv 
Every one of us will admit, I presume, that, but for public' com- 
panies, we should not have had the present Indian railways , 
and there is much even in the present discussion which may 
lead us to doubt whether, if we undertake to construct the re- 
maining lines, they will ever be constructed 

6 It may be added that the moral effect of borrowing 
through companies, and borrow ing directly for public works, is 
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by no means the same I believe that a good deal of harm is 
acknowledged to ha\c been done to the East India Company, 
c\en before the Multnj, by the accusation that it was a perpe- 
tualh borrowing Go\ eminent The defence made for it always 
was, that it borrowed for the purpose of imestment in public 
works, but the apolcg) , though true, did not exclude some 
degree of discredit On the other hand, the immense loans 
nrtualh raided for railwnjs arc not believed to have in any way 
affected the Company’s credit 

7 Of the disad\ antages im oh cd in committing railw a) s to 
companies which His Exccllenc) the Viceroj has noticed, one, 
— the extravagance of the sjstcni,- — is exclusn cly owing to the 
peculiar operation of the guarantee 1 he others, no doubt, have 
a real existence, but the) arc in course of abatement The 
sedulous efforts of the Viceroy himself have already done some- 
thing, and will doubtless do more, to diminish the most intoler- 
able e\ ll of all, the ill-treatment of the native passengers 
Moreover, both this and other habitual breaches of the duty 
which the companies owe to the pubhc will be committed with 
less lmpunit) if the legislation contemplated at the coming 
sittings of the Council be carried through, and since the recent 
multiplication of the tribunals to which British railway servants 
are amenable 

8 If it be settled that the agency of joint-stock companies 
is to be emploj cd in constructing the new railwa)s, it has yet 
to be decided whether the Government aid, which must un- 
doubtedly be given to them, shall be given in the form of guaran- 
teed interest or in an) other shape The Secretary, Colonel 
Dickens, deprecates our entering into this question until the 
great mass of minutes and memoranda which has been written 
upon it has been crilicall) examined But the contents of 
these papers will, I believe, be found to be nothing more than (i) 
illustrations of the characteristic inconvenience of the guarantee, 
the extravagance into which it tempts the companies, (2) a 
variety of schemes, of which our late Secretar) , Colonel Strachey, 
was the chief author, for subsidizing, or otherwise assisting, the 
companies under such conditions as might be expected to 
remove the temptation to extravagant expenditure As to the 
first point, the fact of extravagance, there can be no question 
The securit) and the rate of dividend guaranteed being both 
better than could ordinaril) be obtained in the market, it has 
bden the interest of the existing railway companies to sink as 
much capital as possible m their lines It must be recollected 
however, that, while these lines were in process of construction 
none but the most sanguine of business men were clearly per- 
suaded that, when opened, they could possibly earn more than 
the guaranteed interest But the example of the Great Indian 
Peninsula, of tne East Indian and of the Eastern Bengal Rail- 
ways has now proved that this impression v as unfounded, and 



112 


MINUTES BY SIR H S MAINE 


the prospect of ultimately earning a dividend higher than, and 
independent of, the Government guarantee, av ill henceforward 
prove an effective check on wastefulness as respects all lines 
carefully selected with a view to their commercial prospects 
No doubt, in the construction of such lines as that from Lahore 
to Peshawar, — lines in regard to which commercial profit is a 
secondary consideration, — there will still be risk of extra\ag- 
ance , and the utmost vigilance of Government, rendered more 
effectual through past experience, will be needed to restrain it 
Indeed, the line to Peshawar appears to be one of the few' which 
Government might, perhaps, keep in its own hands, since the 
military and political objects for which it will chiefly be con- 
structed arc of a class net likely to lose their importance in the 
eyes of statesmen However this may be, it is certain that, if 
joint-stock companies are called on at all, it must be on the 
principle of guaranteed interest It will be found, 1 imagine, on 
Colonel Strachey's return to India, that nobody is more satisfied 
than he of the impracticability of all the plans, many of them 
displaying remarkable sagacity and ingenuity, which have been 
proposed as substitutes for the guarantee system No proposal 
which does not, to a certain extent, eliminate the speculative 
element in Indian undertakings is in the very least likely to find 
favour with the English money market , and whether the Gov- 
ernment borrows directly, or through joint-stock companies, it 
will never attract English capital to India in large quantities, 
unless it offers the capitalist a certain minimum profit on his 
investment 

9 As regards the rate of speed at which the new railways 
should be constructed, the Bombay Government proposes to 
commence the Indus Junction line, and the line from Delhi to 
Guzerat, at once , and m each case, at both ends simultaneously , 
and it further lays down principles which would apparently 
justify the prompt commencement of all projected railways, at all 
events in Central and North-Western India There is so much 
in Sir Bartle Frerc's Minute with which I entirely concur, that it 
is with some regret I feel myself compelled to join the Com- 
mander-in-Chief in lamenting that the picture of the capabilities of 
India, which we have received from Bombay, should, on the whole, 
be so greatly overcharged with colour It is quite true that the 
ingenious expedient to which Sir Bartle Frere has had recourse, 
of superposing on a part of the map of India outlines of the prin- 
cipal European countries, may convey to an English eje a juster 
idea than has, perhaps, been presented hitherto of the scale on 
which the Government of India works , but it is equally true that 
any contrivance which leads our countrymen at home to measure 
the wealth and productiveness of India, either by mere space, or 
even by space combined with density of population, is in a high 
- degree delusive There are symbols which speak to the mind 
"through the eye almost as vividly as coloured diagrams, and cer- 
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Hr it » ‘-li 1 ml i whuh it w til t 'in to ih< «.r*\ * hut its prompt its c< r- 
tuni\ ru it l h< i e iMifi d h\ i mode of illu t ration W Im h til rs 
j n it t out t < f the i hir u trristK s of India in i w hole w hit h Sir 
W i Hi u i M tn v ti i d 1 t called to our reiollr< tion, and still h s< of 
tl om chi if’f r; t ns of thr r pututilir provinces winch must 
tlwi\ unpnVtJnr advat ir in \u nlth — th< ir compint \< nnl- 
uhmtn tr«iton h\ thr Gow rnmrnts to which lhr\ ire subject 
10 It would he i not ituonMth rnhlc ml if, h\ uniluh glow - 
mg th <c np’ urns of tin cipilnlitn s of Indn, Ilritish npitil w ere 
ittr it trd lutlur in printer cpnntitus thin would idnnt of its 
r< tinning i r< isomhh lirpi md toh nhh prompt ri turn to the 
npitilist 1 heoretirilK , no doubt, the rr is scircch tin limit 
lu the mount of npitil wlm h nn\ he bestowed in Indn with 
idvintigr to the rciuntn hut tin results to the Hrit i^h domi- 
nion in indn, md thus ultimiteK to the countn, nn\ he 1)% no 
me ms of tinmtv d good If pmite id\t nturers bring their cipi- 
t d to Indn, md ire disippomted b\ the return, the imniednte 
< on n< quem < is tint the fiult is hid it the doors of Go\ernmuit 
Such comphints fruetifj m wide sclunus for n \ olutionizing our 
s\st< m t whuh find m echo in Imglind , md Ik nee this Govern- 
ment whuh (t\pc of < onscmtism though it nppetrs to some per- 
sons) is rcilh one of the most unstable in tla world, through the 
npid chmge s in its f>crsorr:cl } md through the alternate rise and 
fall of the conflicting doctrines of its great .administrative schools, 
is still further disturbed In cruder theories of home manufacture 
Should, however, this particular risk be averted by the Govc~n- 

1 
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ment guaranteeing the capitalist a minimum return on his in- 
vestment, the premium paid, if m excess, can only be supplied 
by over-taxation, the one injury which, next to outrage on their 
religious feelings, the people of India are likely actively to resent 

1 1 I entirely agree with the Commander-in-Chief that the 
true limits to the extension of our railway system are — first, the 
amount of capital the English money market is ready to supply 
at a reasonable rate, Which is a question for the Secretary of 
State , and next, the amount which can be spared from our 
revenues, without over-taxation, for the payment of guaranteed 
interest, which is more especially a question for the Government 
of India. And I heartily join m His Excellency's wish that this 
last amount should no longer be left to fluctuate, but should be 
fixed at a permanent figure, until our railway system is completed, 

12 Assuming that our available margin of revenue does not 
permit the simultaneous commencement of all the three lines 
before us, or even of two of them, the further question of the or- 
der in which they should be undertaken is one on which it would 
be presumptuous in me, with my comparatively limited knowledge 
of India, to offer a confident opinion But, if I were absolutely 
compelled to pronounce on the point, I am bound to say that I 
should concur with His Excellency the Viceroy rather than with 
the Commander-in-Chief As I understand it, the Lahore and 
Peshawar Railway is almost exclusively recommended by mili- 
tary and political reasons On the other hand, the importance 
of the Delhi and Guzerat line is chiefly, if not -wholly, commer- 
cial At all events, until the Minute is received in which Sir R. 
Napier promises to maintain the contrary opinion, I think I 
may venture to make this assumption, supported as it is by 
the facts that the Princes whose territory the railway would 
pierce are peaceable and well disposed, and that there will short- 
ly be railway communication between Bombay and North- 
Western India, through the western limb of the Great Indian 
Peninsula line But the Mooltan and Kotree line would ap- 
pear to have, at the same moment, both great military and 
great commercial importance It is only second to the Lahore 
and Peshawar Ime in the addition it will make to the secur- 
ity of the North-Western Frontier, and it will connect with 
the sea, by an easy line of access, a senes of provinces of which 
some are growing in wealth more rapidly than any other part of 
India , while nearly of all them, through their exclusive subjec- 
tion to the British Government, possess a guarantee of progress 
which is wanting in most of the territory traversed by the 
railway which is to join Delhi with Guzerat While, therefore, 

I state my view with diffidence, I would place the three railways 
in the following order — 

(1) Mooltan and Kotree 

(2) Delhi and Guzerat 

(3) Lahore and Peshaw ar 
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which the building is to stand has always been occupied during 
the cold weather, so long as I have known Calcutta, by the tent: 
and boardings of the acrobat and the circus-nder, and if then 
place is taken by the opera-building it will be a gam in m3 
opinion even in respect of clear space and fresh air The hgh 
one-storied structure of wood and iron which it is proposed t( 
remove from Ballygunge to this No Man's land may be seen 01 
its present site by an) body who chooses to visit it, and the 
question will be solved by going there how far it deserves tht 
character of a permanent erection All I can say is we have t 
tolerable guarantee that it will not remain to the hot weather 0 
1868, in the certainty that if the attempt is made the first north 
wester will dispose of it 

But, even if I thought that the prohibition of the Home 
Government had any application, I should feel no doubt of tha 
Government's condoning its being set aside in the presen 
instance 

The time lost in writing Home would be fatal to the expen 
ment which is being tried We ow r e the chance of obtaining ar 
opera for Calcutta to a combination of circumstances nevei 
likely to occur again The reputation of Bombay for fabulou: 
wealth and fabulous profusion brought for the first time tc 
India a good second class Opera Company , the collapse of th t 
prosperity of Bombay caused it to transfer itself to Calcutta 
Its success during the present cold weather has apparently beer 
checked only by the distance of the only site which could hi 
obtained for it from the populous parts of Calcutta. If the 
locality now proposed to be conceded to it produces largei 
audiences next year, it may be quite well left to shift for itself 
But if, on the other hand, the concession of the means of gratify- 
ing the real tastes of the population of Calcutta be denied to it 
or delayed, the Company will leave India at once, and w T e shal 
never see it or its like again 

I do not admit that the experiment is solely to be judged bj 
the expediency of encouraging a refined taste Much that is 
unhealthy m the moral and physical condition of the European 
community in Calcutta arises, I am convinced, from the fact that 
it is compelled to live a city-hfe m the tropics without any of the 
characteristic advantages which render city-hfe m any climate 
endurable No public amusement, except the very vulgarest, 
has ever in my time been offered to Calcutta For the sake of 
providing such relaxation as is now proffered to the community, 
1 would, on sanitary grounds on political grounds, and indeed, 
on all grounds, run a far greater risk than has now to be en- 
countered 

Telegraphing to the Secretary of State seems to me out of the 
question I he point in dispute is whether this is, or is not, an 
encroachment How can the material for a decision be con- 
veyed in a telegram ? 
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or indeed for pronouncing what should have originally been the 
correct, as distinguished from the mistaken, view Since I have 
been forced to direct my attention to this class of questions, 
the impression has been gradually growing on me that the 
founders of the great Indian systems of revenue trod on much 
more uncertain ground than they supposed, that, in enquiring 
what rights existed among the people previously to British rule, 
they paid too little attention to the confusion between right 
and power which exist s in the minds of rude men, and much 
too little to that confusion between moral right and legal right 
which is not got nd of sometimes even by educated men 
Indeed, when one considers that a “ right 99 in the proper sense 
of the term can only exist where there are regular laws admi- 
nistered by regular Courts, we cannot but see that nothing but 
approximations to rights can have been known in India , and it 
may reasonably be suspected that the ruder the people and the 
worse the Government, the more remote w r as the approximation 
If this opinion be presumptuous, I can only say that it appears 
to me the only mode of explaining the fact that men of the 
greatest knowledge of the country and of undoubted earnestness 
and good faith make positively contradictory statements on 
what ought to be matter of fact capable of being established by 
evidence, while enquiries conducted at intervals of fifteen or 
twenty years appear to give diametrically opposite results , and 
it is an indication pointing in the same direction that the per- 
manent settlement of Bengal proper, which ivas an avowed 
imitation of English institutions, has proved to have more 
stability and has been less attacked and questioned than systems 
purporting to be based on the ancient customs and tenures of 
the people 

While, then, we obviously cannot enter on the wide enquiry 
what system of landed rights is economically and socially best 
for a particular population, 1 think our proper course is as much 
as possible to adhere to the status we find existing Even if I 
thought that Mr Pnnsep had the means of arriving at correct 
conclusions — which I do not, for the reasons I have given, and 
because any advantage arising from more careful enquiry was 
more than compensated by the lapse of time since the native 
rule — I should still object to his wholesale upsetting of British 
arrangements 1 think revolutions just as bad when effected on 
the pretext of retrogression as when effected under colour of 
advance and in this particular case all the value of the rights m 
question, if not the rights themselves, had been the creation of 
the British Government I think no such enquiry as this should 
have been opened, though, no doubt, complaints should have 
been listened to when voluntarily advanced The Oude enquiry 
was in my opinion justifiable, because it was unavoidable , 
everything turned on Lord Canning’s guarantee to the various 
classes in Oude, and Lord Canning had guaranteed to the ryots 
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the rights thev possessed at mm xation Wlnt those rights 
vv< re, imid ab^olutt Iv coutradn torv state mints from gre at au- 
thorities it wnsphmh impossible to asci rt uti without asking 
what thev wire If it had not In on for tin jncuhar position of 
t lie question, I should agree with an opinion Mine sun c\- 
prcssul tint llu Omle cnqmrv, though proposed l>) mvsrlf, was 
a mistake* Hut for Mr Pruisc p’s imt stigalion tlx re was really 
no i sense c\irpt < ttlicr a wish to prou his pn di censors in the 
wrong, or at hast curiositv to *-ct whether thev were right or 
wrong I nn\ add that nobod\ should vo stronglv object to 
Mr Prince p’s protc< dings as those who think tlx principles of 
the North-\\ extern S tth limit unsound Tor sun l\ the obj* c- 
lionalwaas takin to that Si tth mentis that, inU< ad of recog- 
nising standing rights, its authors wantonlv disturbed the 
ground for the snkt o( disinterring burn d and forgotten rights 
Such enquiries as Mr Pnnsrp’s nnnot be hss objectionable, 
be cause the apparent result difh rs from tint armed at l>) the 
authors of the Settlement of the North West 

Sir H Durand's plan of leaving all tlx sc questions to the 
Civil Courts is the on ticallv unexceptionable I he re being no 
distinction of p< r^on or principle bi tween the judicial and reve- 
nue officers in the Punjab, what it would practicallv come to 
would be that 1 ach cim would hi examined into separate!) 
inste ad of tlx cases being dispose d of in groups 1 fear, however, 
tint the Punjab Courts, alre xlv eve rworked, would break down 
under the addition to their business, and tlxis we should be 
driven to legislate, just as the Pnglish Parliament, though un- 
willing to mit rfi re with qui stions of ancient roads lights, &c , 
wasforcid b) the nembir, diffieullv and costliness of suits to 
lav down a rule in the Prescription Acts for the guidance of the 
Courts Moreover, the abandonment of lhe.se questions to the 
Civil Courts without legislation would scared) work fairl) in 
connection with a s)stem of prebminar) adjustment of rights by 
the Settlement Officer For, as 1 understand the matter, the 
effect of Mr Prinscp’s proceedings is to oust some thousands of 
persons from the rights the) have enjojed for fifteen or twenty 
)ears, and to compel them, when he leaves the district, to go to 
the Civil Courts as plaintiffs with tlx burden of proof upon 
them But, if the adjudication is genuinely to rest with the Civil 
Courts, these persons ought to be defendants with the weighty 
juridical fact of possession m their favour Again, the result of 
his proceedings, if unchecked, will be to render quite insupport- 
able the pressure upon the Civil Courts They might have dis- 
posed of questions of landed right if the s)stcm had alwa)s 
existed, but as it is, if there be no legislation, they will be flood- 
ed at once with some thousands of cases from each district 
settled by Mr Prinscp 

I cannot conclude these remarks without saying that, even 
assuming Mr Prinsep to be thoroughly right in his results, it is 
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an occurrence of very disastrous omen for India that an officer, 
not placed under the responsibilities of high office, has been able 
single-handed to create sueh a difficulty 1 scarce!) think some 
of m) colleagues can be sufficient!) aware that what Mr Prinsep 
has done is to jeopardize or dcstro) interests in land cnjo)ed by 
thousands of persons for a period very little, if at all, short of 
the time which in England would ripen those interests into vest* 
cd rights, even though acquired original!) b) naked wrong 

For practical conclusions I nnself am quite satisfied with 
the modification of Mr Prmsep's scheme agreed to b) His Ex- 
cellency, who, l am sure, has not unduly disregarded the 
rights of the classes who were to suffer chief!) at Mr Prinsep's 
hands I am quite willing that this should be sent to the Pun- 
jab as the ulttmatum of this Government 

If further enquir) is thought ncccssar), ! would suggest that 
the draft letter, which I presume expresses His Excellences 
views, shoula be turned into a Minute or Memorandum b) His 
Excellency, and communicated to such a Committee as is pro- 
posed to be considered with the Lieutenant-Governor's propos- 
als It is not usual to communicate papers of the kind to local 
officers, but, considering His Excellency's special connection 
with the Punjab, the objection might be waned 

Mr lirandrcth should be a member of the Committee, and 
should bring the conclusions in the form of rules to Simla, 
where, if Government assent to them, the) can have the force 
of law given to them, as m the case of the Oude rules 

{See No $1 ) 


No. 58. 

Punjab Chief Court. 

[yth April } 186 y ) 

I would reply as follows — The Governor General in Coun- 
Procecdings, Financial Department, Cll, Without at present CXprCSS* 
Expenditure, January, 1S69 Nos 129- mg any opinion as to the neces- 
* 3 ® sit) for a third Judge, observes 

that the appointment of such Judge would require tne previous 
consent of the Secretary of State , and that, as the Court has 
quite recentl) been strengthened b) the addition of a second 
Judge, a very strong case would have to be made out for the 
satisfaction of the Home Government 

In order that the Government of India may form a confident 
opinion on the merits of the application, it should have the 
means of anal)singthe number of 2,181 appeals said to have been 
preferred to the Chief Court between February, iS66,and Febru- 
ary 1867 We wish, therefore, to ha e information on the follow- 
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ing points — (/) how many of these appeals are of the nature of 
regular appeals, and how many are special appeals under section 
17 of the Punjab Chief Court Act, (2) how many of the former 
class were heard by the Court in the exercise of an option, and 
how many under any rule (and, if under any rule, what rule) con- 
sidered by the Court to be binding on itself , (3) how many of the 
whole number of appeals were heard by two Judges together, and 
how many by one, (4) during how many da) s of the period 
named did the Court sit, and during how many did both Judges 
sit ? 

It may be suggested generally, for the consideration of the 
Punjab Government and Court, whether the whole of the busi- 
ness of the Court is of such a character that there is any real 
necessity for submitting it to that tribunal, and if there are any 
of the cases heard with respect to which there is no such neces- 
sity, the Government and Court might be invited to propose 
some expedient for removing such cases from its cognizance, it 
being always remembered that any change proposed should rather 
tend to bring the system of the Punjab into harmony with that 
of the rest of India than to increase the distance between them 


No 59 

Uppfr Burma 


(8 th April , i86y ) 


I DID not suppose that anything in the Treaties forbade the 

King of Burma to hold diploma- 

p w 0Ce , ed ^ gS ’ D tic intercourse with European 

Political, May, 1807, Nos 32 34. , , 

Powers At the time when those 


Treaties were negotiated the fear of French or other European 
interferences in the Fast, which caused the prohibition to be in- 
serted in Treaties with the Princes of India proper, had faded 
away, and the establishment of the French dependency at Saigon 
could not have been predicted 

But I cannot imagine that the Emperor of the French could 
consider it unfriendly in us to say we intended to apply the prin* 
ciple of our engagements wuth the Native Princes of India to the 
King of Burma, who has been repeatedly at war wuth us, and 
who can only communicate wuth Europe through our terri- 
tory His own dependency at Saigon supplies a parallel case 
It cuts off from the sea the territory of the Emperor of Annam, 
orwhate\erbe the name of the So\ereign from whom Saigon 
was conquered. It is preposterous to suppose that the French 
Emperor would allow r this So\ereign to send a Mission to England 
or the United States 
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whether the number of Judges at Calcutta be or be not in excess, 
each one of those Judges, if figures prove anything, does more 
work than a Madras Judge The simple question is whether, if 
the Calcutta standard be adopted, one Judge at least cannot be 
retrenched at Madras , it is unfortunate that the point should 
be obscured by counter-proposals involving considerations of 
the greatest difficulty 

lhc sc\crance of the Original from the Appellate Jurisdiction 
of the High Courts, and the transfer of the former to a separate 
tribunal, cannot be considered with reference to Madras solely 
The difficulties attending the measure may vary somewhat in 
degree at the three Presidency Towns , but their nature must be 
the same, and one at all events is of equal magnitude everywhere 
I doubt whether it is possible, and I am sure it is inexpedient, to 
establish the new tribunal otherwise than by Act of Parliament 
I do not forget the saving of the legislative powders of the Go\- 
ernor General in Council in section 9 of the High Courts Act of 
1 S6 1 and in the Letters Patent, but it seems to me questionable 
whether this reservation implies a permission to destroy one 
constituent element of the Courts altogether Under any circum- 
stances, it would be much safer to effect the change by an English 
Statute, since we may be sure that, from its certain unpopularity 
with the classes principally interested, the legal profession and 
the European communities of the Presidency 1 ow ns, every device 
of legal strategj would be resorted to for the purpose of defeat- 
ing and invalidating Indian legislation 

Some >ears ago Sir H Hanngton proposed to separate the 
Original from the Appellate Jurisdiction of the High Court, but 
his plan differed in one most important particular from Lord 
Napier’s He proposed to create a Recorder's Court, under a 
Barrister Recorder, with a salary somewhat inferior to that of a 
High Court Judge I could not give my assent to the scheme, 
and this was one of the few' judicial matters on which I differed 
from our late colleague I find that, on September 1 8th, 1863, I 
w rote — 

Another set of considerations to which I must call attention 
will not necessarily, like those to which I have adverted, lose their 
force with time I have hitherto assumed that Mr Harington's 
plan wall really relieve the Court from a large proportion of its 
business, but are we quite sure of the extent to which this result 
w ill be effected ? I am quite sensible that the existence in the same 
Court of an Original and an Appellate Jurisdiction is anomalous, 
and that it spoils the symmetry of our system, especially since 
the introduction of the Code of Civil Procedure But the moral 
effects produced, perhaps accidentally, by this co ordination of 
jurisdictions, are not to be neglected It is a singular circum- 
stance, and one which has an important bearing on the whole 
question of appeals, that the right of appeal from the original 
jurisdiction of the High Court of Bengal is virtually mabejance 
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Sir M Wells is my chief authority for this statement, which can 
easily be verified The reason of this is doubtless partly that 
litigants belonging to an intelligent community are generally 
satisfied with the decision of a competent Judge, but partly, also, 
that the appeal practically lies to Judges who arc of very much 
the same ability and dignity, and who are habitually adjusting 
their judgments to the same common course of decision as the 
Judge who passes the original order Are we certain, then, that, 
if we found a subordinate tribunal of Original Jurisdiction, we 
shall not be devolving on the High Court, under the name of 
appeals, exactly the same work which it now performs under the 
name of original trials ? It may be possible to find a competent 
Judge or Judges for the lower Court, although the difference 
between £5,000 and £3,000 or £4,000 a year will assuredly in 
the long run correspond to a difference in ability or experience 
But, however competent be the lower Judge, his Court will 
always be an inferior Court, and litigants, confident in the merits 
of their own cause, will alwajs be under a much stronger tempt- 
ation than at present to take their chance of reversing an 
unfavourable decision I will add that I have observed (with 
some regret) that the High Court of Bengal tries, under its 
Original Jurisdiction, a larger proportion than usuall) comes before 
the English tribunals of those cases which it is always worth the 
while of a defeated litigant to push through any number of stages 
of appeal, if he has the smallest chance of ultimate success 
Such are cases in which personal character is at stake — either 
the social character of an individual, or the mercantile character 
of a firm 

" Even if Mr Harington's scheme were earned out m other 
respects successfully, l greatly doubt whether one class of cases 
should not be excepted and reserved for original tnal to the High 
Court I refer to the great commercial cases which are occasion- 
ally as heavy at Calcutta and Bombay as at London or Liverpool 
It is useless and unfair to the litigant to confide the trial of such 
cases to any Judge inferior to the best at our disposal In 
London heavy mercantile cases are tried at the Guildhall Sit- 
tings, and always by one of the tw r o Chief Justices or the Chief 
Baron ” 

Nothing has occurred since to take away the force which 
these considerations have in my eyes The number of appeals 
from the Original Jurisdiction is still remarkably small, doubtless 
ou'ing to the operation of the causes I have noted The slightest 
suggestion of inferiority in the lower Court would cause the 
appeals to multiply, ana thus the w T ork, which is now done once 
for all, would be done twice over. There would be more litiga- 
tion and no saving, but a loss, since the Appellate Court would 
have to be kept it its full strength 

Much weight is also due to Mr Grey's observation that the 
Appellate Court is itself improved by the Original Jurisdiction 
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which is apprnch d to it It is an axiom with English law*) ors that 
a ludgi tonlinod to appellate work is sure to get sooner or Inter 
ru^tv n u corrective is t special!) needed in this country where 
vo nnn\ fnKc tlu ones are abroad ns to the possibility of tectif) mg 
the mi^takc^ of Courts of 1 irM ln-tancc b) Courts of Appeal 
icnuncd from nil contact with the {nets 

Sir H Hnrmgton’s plm is not, however, to be measured 
b\ 1 ord Nnpicr s His Cxctllcncv does not contemplate estab- 
lishing a separate tribunal undt r a Barrister Judge, but would 
turn the Presidents Towns into Mofussd Districts under a Civil 
and Sessions Judge Hie principal reason assigned for a change 
wlrnh His Exccllcnev, on further mqunintnncc with the countr), 
will discover to be one of great political seriousness, is that a 
new pnre will thus be crcati d for the Civ ll St mice The prin- 
ciple seems to be nltogi thcr ucious , but, apart from that, 1 am 
ton\inced that the Civil Service couhl ha\e no greater injur) 
done to it I ord Napier can senreeh be aware that, until the 
remote lime when India has a comph tc Civil Code, the Presi- 
dent Towns must continue to be in great rm asurc under a 
regimen of English Law, as declared in Lngland b\ tlic highest 
and latest authorities Added to lhis ? the eases decided on the 
Original Side of the High Courts in , so far as Calcutta and 
Bombav arc concerned, disposed of with a rapid 1 1\ and under a 
strove winch have their counterpart onl\ in the business of a 
hard worked Vice-Chancellor’s Court at Lincoln’s Inn In spite 
of the marked judicial capacitv which we sometimes observe 
in the Civil St rv ice and w Inch is becoming commoner ev erv da) 
it will alwavs be ver) rarch that we shall find a gcrtlcman 
qualified h\ reading (and the qualification will mainlv have to 
be acquired bv reading} to administer justice under such condi- 
tions Indeed, 1 understand I ord Napier to admit that a 
qualified brancli of the Sen ice will onlv be reared ver) slow!) 
But meantime the mischief of v arious kinds winch maj have been 
done ean hardl\ be over-estimated 

1 am not sure of the exact position of the memorandum which 
has been sent to me for disposal If it can be noticed here, I 
should be glad to turn this note into a Minute, and so prevent the 
long and unprofitable correspondence w ith the Secretar) of State 
winch ma> result from the Madras Government adopting Lord 
Napier s proposal and formally referring it to the India Office 


No 61 

Constitution of Police Service 

( 5 //; July , 1S67 ) 

As far as I am able to form an opinion on the question, I 
Proceedings, Home Department, adopt Sir G ulc’s conclusion 
Police, August, 1867, Nos a 4 that the rough maximum of a 
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public, and that no Committee will actually sit until we reach 
Calcutta 

I have assigned in the Statement of Objects and Reasons 
the grounds on which 1 have omitted certain sections of the 
Commissioners’ draft I venture to predict, with some confi- 
dence, that the Council will allow this to be done Having 
committed myself, in conjunction with Sir H Harington, and 
with the concurrence, and indeed at the instance, of the last 
Governor General, to a very different view of the Law of Spe- 
cific Performance, I could not with honour propose such an 
enactment on the subject as appears to commend itself to the 
Commissioners The submission of such an enactment, if at 
any time it receives the express approval of the Home Govern- 
ment or of the Government of India, may well be reserved for 
my successor, and the proper time for submitting it will be the 
period at which the revision of the Code of Civil Procedure is 
again taken up, the Secretary of State having postponed it for 
the present 

It is perhaps necessary to add that nobody but the writer is 
responsible for the Statement of Objects and Reasons It is in 
the nature of a speech, and, in fact, is generally framed from the 
remarks made by the mover on obtaining leave to introduce a 
Bill 

It cannot, I think, be honestly denied that the omitted sec- 
tions (which are printed m the appendix) are, in truth, directed 
against indigo-planting 1 would call attention to the <r Expla- 
nation ” appended to section 52, and to €t Illustration ” (c), also 
to the (t Explanation ” added to section 59 

These Exceptions, Explanations and Illustrations (which, in 
fact, constitute rules) can only in my judgment be defended on 
the ground that there is some special practical object which may 
be attained through the exceptional provisions 

Now, there is no such special practical object to be attain- 
ed Whatever be the evils of indigo-planting, they no longer 
arise from a complicated system of contracts The planting 
which did depend on such contracts is virtually extinct, and its 
place has been taken in Tirhoot and elsewhere by a system 
which depends for its stringency on zamindan influence, direct 
or indirect This is a result, and far from a satisfactory result, 
which I from the first predicted when I saw that the course likely 
to be followed would consist m preventing the indigo-planters 
from enforcing their contracts, without, at the same time, taking 
any steps to sift the equitable from the inequitable contracts, 
and to give facilities for enforcing the former 

Again, it is not a case of limiting or amending a procedure 
which is found to work oppressively The rules of the Code of 
Civil Procedure on the subject of Specific Performance of Con- 
tract, that is (the actual performance of contract, as opposed to 
the payment of damages), and of injunctions against intended 
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breach of contract, cannot easily be worked by anybody, and 
by an indigo-planter not at all The planter, when he secs the 
ryot preparing for another crop the ground which he has con- 
tracted to sow with indigo, must file a regular suit in the Civil 
Court before he can obtain a decree for Specific Performance, 
or an injunction Both are appealable , and, before the ultimate 
decision can be given, the crop has long since been reaped and 
sold, or consumed 

The effect, therefore, of attempting to make these sections 
law would be to put a perfectly needless and useless affront on 
the European community It is true that the section of even 
the indigo-planters which is directly interested in the question 
is but a small one , still the old quarrels have left traces behind 
them, and the whole unofficial community would consider itself 
attacked, and the contest would be entered into without any 
sort of object 

It may be observed that, though the sections arc directed 
against indigo-planters and are intended to be favourable to the 
cultivating class, they would operate very disadvantageous!) for 
artizans and labourers for hire The *• explanation ” added to 
section 59 (of the appendix) speaks for itself but under n illus- 
trations" (rt) and (//) added to the same section any emigrant 
coolie or labourer, for a term, might be restrained by a perpe- 
tual injunction from serving anybody except his first employer, 
and thus might have to choose between i ruelty and starvation 

1 have thought it right to publish the sections in question, 
that the proposed law may have whatever advantage is given to 
it by the Commissioners 1 authority But I am compelled to 
dissent from their proposal, and 1 do not disguise my own opin- 
ion that, when the rest of the new law (which has my highest 
admiration) has been some time in operation, and w'hen the 
improvement which has begun in our judicial service has 
proceeded some way, the Civil Courts of India ought to be 
empowered to decree more speedily, and easily, the actual 
performance of Contracts (whether through the agency of Spe- 
cific Performance properly so called, or through that of Injunc- 
tions), instead of leaving the plaintiff to the barbarous and (m 
this country) illusory remedy of pecuniary damages In this 
way, and in this way only, will the Government of India be 
relieved from the perpetually recurring cry for a penal Contract 
Law 


{23rd July , 1867 ) 

These papers have again come to me, possibly through ac- 
cident, but I thmk that a few more words from me may sav^ 
from some misapprehension those Members of Council who have 
not yet seen them 
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His rxccllcncN the Viccro) appears to me to be under the 
impression tint there is some law of Specific Performance in 
India which maj be used to enforce an indigo contract I here 
is no such law I he provision in the Code of Ciwl Procedure 
that the forms of a regular suit must be gone through before a 
decree for Specific Performance or an Injunction can be obtain- 
id is an absolute bar to its being emphned in indigo matters 
If the Commission rs* sections become law, the) will in no 
respect alter the ( \nting procedure The) will onl) throw it 
into a form singular^ obnoxious to the European communit), 
through the special exception of indigo contracts from the 
operation of principles elsewhere recognized. 

M\ contention is that the sections are in their wrong place 
A Civil Code of Contract embodies tin answer to the question — 
Wlnt is a contract? A Code of Procidurc in contract con- 
tains the rrplv to the question — In what mode shall a contract 
be enforced? Mj opinion is clear as to the Code in which the 
rules of Specific Performance ought to be set forth 

I have accordingl) proposed to postpone the question of 
Specific Performance, until the proper moment for discussing it 
arrives — the period, name!}, when the Secrctarv of State gives 
leave to the Legislature to undertake the revision of the Code 
of Civil Procedure 1 do not wish to discuss either the sections 
of the Commissioners or those prepared b) Sir H Hanngton 
and mwlf, first, because it is tin wrong time for such a dis- 
cussion , and next, because, if < ithcr one or the other set of rules 
were carried now, thev would assured!) have to be repealed 
when the Code of Procedure was revved 

1 submit, at the same time, tint 1 have paid all due deference 
to the authontv of the Commissioners 1 have printed their 
seetions in an Appendix and thev will have as much publicit), 
and will be ns widelv circulated as the Bill itself If an) Mem- 
ber of the Select Committee or Council thinks fit to move them 
b) way of amendment, thev arc read) to his hand This course 
seems to me infinitcl) preferable to placing me in the not very 
creditable position of having to oppose m) own Bill 

I frankl) admit that 1 hope the good sense of each and ever) 
Member of the Legislature will lead him to refrain from moving 
such an amendment In the discussion which will come, things 
will almost infallibl) be said which will be offensive to the Euro- 
pean communit) on one side and to the I^aw Commissioners on 
the other Attention will be diverted from the important parts 
of the Bill to its least important provisions A prejudue will 
be created against what is really a most beneficial measure 
And, when all is done, it will come practically to the same thing 
whether the sections are earned or whether they arc not 
carried, 

I am sorr) that some remarks of mine have given occasion to 
His Excellenc) to enter on the question of substance Whe- 
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not ccnccnlh inexpedient from the point of \icw of the Viceroy 
and of those who agree with him 

1 It renders an irritating discussion inevitable If the omit- 
ted sections arc replaced in the Hill, it is due, not simply to my- 
self and mj opinions, but to the character of Sir H Harmgton, 
that I should attempt to get them out. On the other hand, if 
thc\ arc left in the appendix, the chances seem to me to be 
that the good sense of all will prc\cnt their being moved by 
wav of amendnunt The consequence will be that, though there 
mav be a little discussion b) the Press when the Bill is first pub- 
lished, the whole subject of Specific Performance will be post- 
poned, as His Hxcelluicj would apparcntl) wish, till long after 
the ViccroN and l have lefi the counlr), and will probabl) be rc- 
discussed amid a tot t11\ new set of ideas on the subject of contract 
produced b\ the present Bill, and possibl) in a totally different 
set of relations betwt en planter and r)ot Meantime, so long as 
the Code of Civil Procedure is unrtvised, the law docs not admit 
of the specific performance of 1 contract to cultivate a parti- 
cular crop, or in a particular manner 

2 The result, which 1 understood the Viccro) to deprecate 
strongl) in Council, namcl), that Hu Cxccllcncv himself, or 
somebodv who agrees with him, should have to move these 
sections b) way of amendment, isvcr) Iikel) to occur, even 
though the) arc placed at first in the bod) of the Bill It 
follows, of course, from wlnt I have said, that 1 consent to move 
the refert nee of the Bill ton Select Committee, although, strict)} 
speaking, such a motion, according to our procedure, implies 
approval of all important parts of the measure But in Com* 
mittec I must move the omission of the sections, and I mav 
possibl) succeed In tint case the Bill submitted to Council at 
what rna) be called the third reading will not be the Bill in 
its original form, but the Bill as amended by the Select Com- 
mittee Consequent!) , anvbodv who, contrar) to the recommend- 
ation of the Select Committee, wishes to replace the omitted 
sections will have to move them b) w a) of amendment 

3 I submit that, in insisting on the inclusion of these 
sections, the Vicero) , oran)body who agrees with him, aban- 
dons a strong position for a weak one The report of the Indigo 
Commission is now seven )ears old, and, whether or not His 
Cxccllcncv is right in den) mg that the old indigo contracts are 
extinct, there can be no reasonable doubt that they have been 
widely and considerably modified Still I freely admit that wdicn 
anybody attempts to amend the present Code of Civil Procedure, 
which docs not admit of the specific performance of any kind of 
cultivating contract, the conclusions of the Indigo Report pre- 
sent a formidable, and perhaps insuperable, obstacle to his 
success, if the effect of the amendment will be to give an advan- 
tage, however slight and incidental, to the planter But, on the 
other hand, I submit that there is not sufficient evidence to go 

K 3 
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upon if the offensive is taken, and if one places oneself under the 
obligation of showing that indigo-contracts should be excepted 
eo nomine (as is virtually done by the Commissioners) from a 
class of enforcible contracts to which they would otherwise be- 
long, and to which they would belong even under the narrow 
English law Direct, distinct, affirmatne evidence, bearing on 
the state of things now existing, is required in such a case , not 
inferences from the Indigo Report or suspicions demed from 
the relatne characters of European and Natue I only state the 
results of my own experience when Isay that so long as the plan- 
ter is denied the help of the Civil Law m enforcing his contracts 
through a general provision of the Procedure Code evidently 
not framed with any special reference to his position, it is all but 
impossible to make any change which assists him, however in- 
cidentally, in the face of the doubts suggested by tbe Indigo Re- 
port, But it becomes a very different matter when the positions 
are reversed, and when the opponent of the planter proposes a 
new law of Specific Performance and denies the benefit of it to 
his contracts with the ryot, not on the score of pro\ed want 
of equity m particular contracts, but on the h prion assumption 
that all such contracts are from the nature of the case unjust. 

As 1 have said, however, rather than make a reference to the 
Home Government, I will adopt the course which I do not 
think the best 


[2jth July, 1867+) 

I am extremely sorry to have to ask the Viceroy and my 
honourable colleagues to read anything more from me on the 
subject of the c< Indian Contract Law, but I perceive from a 
second note by His Excellency, which has been in circulation, 
that the discussion next Wednesday will be incomplete unless I 
touch on a side of the question before us which I ba\e hitherto 
scrupulously avoided — its merits I have hitherto confined my- 
self to reasons for omitting the Commissioners' sections which 
are not reasons of substance These are — 

(1) that the sections will embark us in an irritating 

controversy , 

(2) that they will do so needlessly, since they will effect 
no practical change in the existing law , 

(3) that they will do so prematurely, since the revision 
of the Code of Civil Procedure wull furnish a much 
better occasion for discussing the subject of Specific 
Performance , 

(4) that they are out of place 

On my former notes, however, the Viceroy has made the remark 
that apparently I do not object to the Commissioners' rules of 
Specific Performance and Injunction, but only to the exception 
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of indigo-contracts It i<: tluis evident to me that, by trusting 
to tlio objections juM enumerated, I have placed m)sclf at a dis- 
advantage I he truth i« t I object to the rules as much as, or 
even more than, 1 do to the cxc< ptions 

T he grounds on vv Inch I quarrel with the rules arc much w ide r 
than those on which 1 ouarrel with the exceptions M) opinion 
is that the greatest evil connected with the Civil Procedure of 
liniia is one quite apart from indigo-contracts It is the s)stcm of 
r/m \( cutrd decrees for monc) or pecuniar) damages L n til mv 
own proposals fell into abeyance, 1 was collecting evidence on 
the point, and had collected a great deal It was all one way 
It showed that such decrees arc rarel), indeed almost never, 

< x< cuted in India against small debtors m the wa) required by 
the thcorv of the law Fins js, perhaps, inevitable in a country 
in which Uu debtor has so lutlc '‘visible" moveable property, 
and in which his land depends so much for its value upon Ins 
labour, and, indt cd, if it consist in a right of occupanc), cannot 
be taken in execution The result is that these decrees arc 
/ earned The) arc divided, bequeathed, inherited and sold in 
open market Probably there is nothing winch more astonishes 
an English Judge fresh from home Tinall), these decrees get 
into the hands of some neighbour of the debtor, richer linn him- 
self probald) the village monc) lender Bv him they arc so 
list a as to become an instrument of monstrous oppression 
T he\ arc enforced bv a little at a time, or bonds, bearing enor- 
mous interest, are taken for forbearance, or the) arc retained as 
me ins of exercising power Meanwhile there is no Insolvent 
Law in the Mofusstl b) winch the debtor can release him- 
self 

The rules of Specific Performance and Injunction framed by 
me with Sir H Harington's assistance would have tended to 
cure this great evil, which probablv affects thousands where the 
indigo-contracts affect scores Under these rules the Civil 
Courts would have ordered the defendant to perform his en- 
gagements or restrained him from breaking them instead of 
waiting till he had committed a breach of contract and then 
handing him over to the plaintiff It appears to me that in this 
wa) only can Indian Courts discharge the duty imposed on them 
b) the tlieor) of the law At present the) seem to me to act 
prett) much after the fashion of certain tribunals winch have no 
ver) savour) historical reputation 1 hey condemn the defend- 
ant and then turn him over to somebod) else to be tortured 
The sections in question proceed on the assumption (which 
is made by ever) civilized bod) of law in the world, except the 
English) that a wide and liberal law of Specific Performance is 
to be preferred to a narrow law But the) arc fenced round 
with restrictions which would effectually prevent their being ap- 
plied in any ease in which the cxtraordinarv civil remedies of 
Specific Perform mce and Injunction would cause injustice or 
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hardship, as compared with the ordinary civil remedy of 
damages 

The draft revised Code of Civil Procedure is put up The 
Specific Performance sections are 24, 25, 133, 134, sections 314 
to 317 (both exclusive), and section 328 The rules concerning 
injunctions correspond 

I would further call attention to section 62 of the Code of 
Criminal Procedure (also put up) It is, I believe, the provision 
of the Code on which Magistrates most rely for good adminis- 
tration and the prevention of crime and disorder, and it em- 
bodies a true Criminal Law of Specific Performance and In- 
junction, now" in force in India 

I also take the liberty of appealing to certain remarks of 
mine made in the Legislative Council when I transferred the 
charge of my sections to Sir H Hanngton They are contained 
in the volume of Legislative Proceedings put up My argument 
is much weaker than it would be if the present Bill became law, 
for almost any Court will now" be able to apply the proper tests 
of validity and invalidity to contracts 

I fully admit that my sections would have applied to mdigo- 
contracts, unless such contracts were excluded by the limitations 
embodied in the law" I also admit that, but for the planters' 
agitation, it is very likely that the grave defects in Indian Civil 
Procedure to which I have adverted might have escaped notice 
But this is only an illustration of a phenomenon many times 
seen The European community has rarely been disinterested 
in its agitations, but its grievances have constantly opened its 
eyes , and ultimately those of the Government, to many real and 
grave defects in our laws and administration 

I assert, however, that if an indigo-contract satisfied the con- 
ditions of those sections, and if, further, it satisfied the tests of 
valid contract set forth m the new Bill, and know r n for centuries 
to lawyers, on every principle of justice, it ought to be enforced 
by the Civil Courts 

My own opinion is that, if my sections had become law, they 
would, have re\ olutiomzed the relations of planter and ryot. 
The practice of hoarding money-decrees, and holding them over 
the ryot in terrorem , was one of the greatest evils of the indigo 
system That w ould have come to an end My sections fur- 
ther denied the benefit of their procedure to contracts for more 
than five years — a provision which would have put an end to 
those long contracts under which the ryot was almost enslaved , 
and I would have consented to shorten the duration of the con- 
tracts, if necessary Further, a contract, in order to come under 
the new law, had to be registered under the Registration Act, 
so that the personation imputed, justly or unjustly", to the plant- 
ers would have been rendered impossible, and the actual assent 
of the ryot would have been established 

Under such a sy r stem it is all but certain that the whole of 
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the existing indigo-contracts would Invc been abandoned, and 
all contracts would ha\e assumed a new form And, after 
all the securities required b\ mj sections had been provided in 
the initiation of the contract, the planter, if the present Bill be- 
came law, would be compelled to satisfy the Court of the in- 
here nt cquit\ of his contract before he obtained his retried) — a 
remed) which, 1 may obscr\e f would, in the great majority of 
ca^rs, ha\c been, not a decree for Specific Performance in the 
strict sen^c of the words, but an injunction against meditated 
breach of contract, since a complicated contract to cultivate in a 
particular wa) is not •• certain " within the meaning of my sec- 
tions 

Tins attempt, not, I \tnture to think, quite unworthy of the 
importance and difficult) of the subject, has now miscarried 
The Scerttarv of State lias voloi d it, and the Law Commissioners 
now propose that the planters shall be outlawed so far as the 
end law is concerned The expedients by which a natuc en- 
forces a monc\ -decree against a small debtor arc, of course, 
impracticable to a European The Vicero) anticipates that, in 
the absence of legal power of constraint, the planters will make 
fair contracts If I know am thing of human nature, I predict 
the cxactl) opposite result 1 think they will become careless of 
the cquit) of tbur contracts, and will trust to zamindari in- 
fluence, and to other less legal, though not less oppressne, 
methods to enforce them 

The Vicero) has obsc r\ ed in the same note that m) objection 
to the misplacement of the sections in a Cud Code is only 
11 technical ** If the observation is made m disparagement, I do 
not accept it Scientific faults arc of great importance in our 
Codes, which arc destined, ! am sure, to exercise great influence 
on English jurisprudence — an influence which the proposed 
arrangement would be Iikd) to impair 

I do not wish h) this note to provoke a paper controversy 
but merely to ensure the completeness of our next discussion, 
and to guard m)sclf against bein£ supposed to make a conces- 
sion which I never intended to make Nor do I desire to recall 
the offer which 1 made to include the omitted sections in the 
Bill, provided I may expressly reserve to m)self power to oppose 
them afterwards 


(/<//// August, iS6y ) 

His Excellency the Governor General, w r hile expressing 
himself sensible of my offer to defer to Ins views by including 
the omitted sections in the Bill, subject to a right reserved on 
mv part to move their omission at a later stage, has intimated 
in Council that he does not consider such a course would be 
expedient It has therefore been decided that the discussion 
on the sections shall be communicated to the Secretary of State. 
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cnce I appeal to tint fact on this question alone, for I do not 
dcn\ tint there maj be pood reason for changing the law, or 
for altering its place, or (or both. 

There is an impression of another hind winch may ha\c been 
ert ated in the minds of my colleagues, but which 1 am most 
anxious to prc\cnt or dispel The language of the Commis- 
sioners mi) have been affected by the form of their obscri ations, 
contained as they arc in a Report addressed directly to Her 
Map st\ , but, \\hat( u r be the cause, this language is so unquali- 
fied and peremptor) as to lead perhaps to a suspicion that, 
taking advantage of m\ official position, and possibly of some 
credit w Inch ma\ attacli to me of lming given special attention 
to a particular class of studies, 1 have, in denying that the pro- 
per place for the omitted sections was a Code of Substantive 
Law, put of! cn the Government and the Legislature a trivial or 
careless opinion I must therefore attempt to show xny col- 
leagues how far mj assertion was one to be disposed of in three 
brief paragraphs 1 regret that the discussion must necessarily 
be of a hind which can scarcclv be attractive to persons unfami- 
liar with the enquiries on which it turns 

The argument of the Commissioners is as follows — 

u To enforce the specific performance of some contracts is 
impossible , of others it is inexpedient. It is the province of a 
Code of Substantive Law to define the rights and liabilities of 
parties arising out of their contracts and m so doing to specify 
what contracts ma) and what shall not be specifically enforced 
Tins is no part of Procedure The proper province of Proce- 
dure is to point out the mode in which effect is to be given to 
rights already defined, and not itself to define those rights 99 

The distinction here indicated between rights and the modes 
of enforcing them originated with Bentham, and is the founda- 
tion of his distribution of Law into Substantive and Adjective 
It is the commonly received distinction, and it undoubtedly de- 
termined the arrangement of the New \orh Code If I could 
bring mjsclf to accept it as rigorously correct, it is possible that 
I could bring mjsclf to acquiesce in the conclusion of the Com- 
missioners, But, on the authority of Mr John Austin, I decline 
(and, if my own opinion were of the least consequence, I might 
add that I have alwajs declined) to admit the possibility of es- 
tablishing a complete distinction between rights and the modes 
of enforcing them , and on the same authority I deny that any 
such distinction can be made a basis for strict legal classifi- 
cation 

Mr Austin is the only writer on Jurisprudence whose opin- 
ion outweighs Bentham s in the few instances in which they 
differ Since he has been quoted by the Commissioners as an 
authority against me, it is proper that I should indicate, by 
precise references to his published writings, what his opinions 
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really were While Austin (Vo! II, p 291) was not prepared to 
abandon expressions so convenient as Substantive and Adjec- 
tive Law, he denied the validity of the distinction on which this 
distribution of Law rests (Vol. II, pp 451, 452 et seq ), assign- 
ing, among many conclusive reasons for his denial, the undoubt- 
ed fact that there is a large class of rights which cannot be com- 
pletely distinguished from the procedure by which they are 
enforced The proper distribution of Law, apart from the Law 
of Status which occupied a peculiar place in his system, Austin 
(Vol II, p, 454) declared to be into (A) law " regarding rights 
and duties which do not arise from injuries or wrongs, or do 
not arise from injuries or wrongs directly or immediately/' and 
(B) law 11 regarding rights and duties which arise directly and 
exclusively from injuries or wrongs/' A Code or a part of a Code 
corresponding to A would not widely differ from a Code of 
Substantive Law as understood by Bentham A Code or part 
of a Code corresponding to B would include procedure (Austin, 
Vol II, p 454), and, so far as it related to Civil Law, would not 
largely differ from a Code of Adjective Law or Civil Procedure, 
But between either Code as understood by Bentham, and either 
Code as understood by Austin, there would be differences, and 
it is exactly on these differences that the whole question turns 
in the present case 

So far, nothing probably seems more remote from popular 
ideas than Austin’s language and reasoning Yet the truth is 
that Austin’s distinction between the two great departments of 
Law answers much more nearly to popular conceptions than 
does Bentham’s Austin explains that the foundation of his 
classification is the fact that obedience to the law is imperfect 
(Vol II, p 453) Code A on Austin’s system declares rights 
on the assumption that everybody gets his rights. Code B de- 
clares and defines rights and duties which suppose that obedi- 
ence to the law is not perfect, and which arise entirely from 
that imperfection of obedience This is a real distinction and 
easily understood , while it may be doubted whether Bentham’s 
is more than verbal, and when earned into detail it certainly 
occasions not a few perplexities 

Now, in which Code, A or B, would Austin have placed the 
Specific Performance of Contracts? His language appears to 
me not to leave room for a doubt on the point He describes 
(Vol I, p 1 01) the right to compel Specific Performance as a 
u right arising from a civil delict which is an infringement of a 
right tn personam 99 He would therefore have placed it in Code 
B, in which he would also have placed mere Procedure And 
here I take the liberty of recalling to mind the language I em- 
ployed in my Statement of Objects and Reasons u If we sup- 
pose that a Code of Substantive Civil Law and a Code of Civil 
Procedure were being framed simultaneously, and that the 
framer of the Codes had the power of placing the Law of Speci- 
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fic Performance m either Code, there cannot be much doubt that 
he would consider it as cognate to Procedure rather than to 
Substantnc Law ” 

Is there anything in the treatment of Specific Performance 
b) the Commissioners which implies that the) take a different 
Mew of its nature? 1 \enture to think that there is not On 
grounds of morality alone they cannot for a moment be suppos- 
ed to have intended to lay down that the law f releases a man 
from the exact performance of his contracts in all except the 
verj few r cases in wdnch the) allow him to obtain a decree for 
Specific Performance or an Injunction against a breach of Ins 
engagement They ha\e ob\iously treated the right to Specific 
Performance as a right arising out of the actual or threatened 
violation of the rights created b) contract — as a “ right of ac- 
tion, u which, as Austin sa)s (Vol II, p 455) “cannot be com- 
pletely distinguished from the action or procedure w r hich enforces 
it M Of all such rights it may he doubted whether there is any 
one so dependent on the mechanism of Courts as the right to 
Specific Performance I do not think it could be very incor- 
rectly described as being, not a primar) right, but a mere limit- 
ation of a primar) right, arising out of the necessary or artifi- 
cial imperfections of Procedure 

The impression that Austin would have classed Specific Per- 
formance with Substantive Law has arisen, I venture to think, 
from its not having been perceived that his acceptance of this 
very expression “Substantive Law 11 was only provisional and 
under protest The passage which occurs at Vol I, p 101, 
might perhaps appear to bear out this impression, if Austin had 
written nothing more But it is only part of a syllabus of 
lectures The lectures themselves have been more recently 
printed in Vol II, and they seem to me to show that Austin's 
views admitted of no construction except that which I have put 
upon them 

I ought perhaps to anticipate the argument that there are 
signs in their draft chapter on Contract that the Indian Law 
Commissioners, like the New York Commissioners, had accept- 
ed Bentham's distinction between Substantive and Adjective 
Law in Bentham's sense, and that I was accordingly bound to 
maintain it But surely I may contend that, m subsequently 
quoting Austin against me, the Commissioners have justified my 
refusal to take Bentham's distinction except as modified by his 
successor It must be remembered, too, that I was not simply 
required to place the Law of Specific Performance m a Code to 
which I ventured to think it did not properly belong, I was fur- 
ther required to take that law out of a Code which is in actual 
operation and in which I considered it rightly placed It would 
be very uncandid not to add that I was glad of an opportunity 
of escaping from the grave political difficulty in wdnch the pro- 
posal to enact the omitted sections was sure to involve us 
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1 can scarcely doubt that I have already wearied most of 
those whose duty it will become to read this paper, and on that 
ground alone I hesitate to point out why it is that the illustra- 
tion taken by the Commissioners from Criminal Law does not, 
in my humble judgment, bear out the desired conclusion But 
I have a further reason for not travelling into this subject It 
is not fully treated of m Mr Austin's Remains , and my object 
in recording this Minute is, not to argue against the Commis- 
sioners, but to rebut the inference which the brevity of their 
language may suggest, by appealing to an authority to whom ail 
who have bestowed the least thought on this class of enquiries 
will bow, and to whom they have themselves appealed 

I have not the same strong personal reasons for cqmmenting 
on the last part of the Commissioners* Report which have led 
me to observe at such length on the fifth, sixth, and seventh 
paragraphs I do not of course admit that there is justice in the 
observation, that all that “is alleged against the omitted sections 
as a fault is, in effect, that under them Specific Performance of 
contracts for cultivation cannot be enforced by the imprison- 
ment of the contracting cultivator,” but I should be the last 
person to deny that it is a fairly disputable point whether the 
Indian Courts should be invested with extensive powers of 
decreeing Specific Performance The grounds of my own 
opinion have been repeatedly submitted to the Secretary of State 
for India 

If I demur to the assertion that the limitations of the power 
to compel Specific Performance characteristic of one branch of 
English law involve u principles of universal application,” it is not 
for the purpose of controversial argument Mr Austin indeed 
had apparently a less exalted idea of the value of those limita- 
tions than the Commissioners, since, after promising to ” analyse 
the principles wherein Specific Performance is rationally com- 
pelled, promise no doubt fulfilled, though no traces remain 
of the mode of fulfilment, — he adds, ‘‘the caprices of the English 
law with regard to Specific Performance and with regard to the 
connected matter of recovery tn specie , I shall try to explain his- 
torically” (Vol I, p 102) But it is on the ground of the prac- 
tically dangerous consequences in India of the Commissioners' 
doctrine that, with all deference, I must enter my protest 
against it 

The principles of English law must, I submit, be taken to 
be the principles of English law as a whole, not of any one 
branch of it Now, it will not be disputed that, in England, the 
specific performance of small contracts is compelled, not by the 
Civil, but by the Criminal Law, nor has there apparently been 
any hesitation in enforcing such contracts by criminal remedies 
on the ground that the matters contracted for amounted to a 
u succession of acts, or the exercise of skill, or the application 
of personal labour” Nobody can doubt that the Master and 
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Smants Act of 1S67 (Statute 30 fv 31 Viet , c* 14 1) xxas passed 
with the most kindh intentions towards the classes affected b) 
it 'S ct wlnt docs it amount to but a far-rt aching Law of Spe- 
cific Performance, ultimati lx enforced bj Hirer months’ impri- 
sonment in the House of Correction ? India, how oxer, is a coun- 
tr\ of small contracts t so tint, if the principles of English law be 
of nnixc rsal application, tlu cast fora general Penal Contract 
Law would seem to be complete Nor is this a fanciful conclu- 
sion T he argument of the adx orates of a Penal Contract Law* 
has, as a matter of fact, been, that the Penal Contract Law did 
to a \crs great extent exist in England, and that as the ** cap- 
rices " of English law, in distinguishing b( twe en one small con- 
tract and another, cm Id not be transferred to India, the English 
law, transplanted to this countr), would gi\c a general Penal 
Contract Law I he English Parliament, the) said, lias nexer 
hesitated to compel the specific performance of small contracts 
b\ criminal penalties, whcncxrr the public interest or the interest 
of some powerful class required it — wh) should the Indian 
Legislature be more squeamish ? 

But India, if it is a countrx of small contracts, isalsoa eoun- 
trx ov ( r which Civ il Courts arc comparatixcl) mucli morcwidclx 
and gt ncrallx diffused than in England, and m xxhich the habit 
of resort to tin Civil Courts pi nitrates far more deep!) among 
the population than it docs in England It is also a countr) in 
xxhich there is reason to btlicxc that the directions of a Court, 
if express and specific, are, as a rule, obc)ed without demur 
Those \\ ho haxi thought that, bx taking advantage of these 
peculiarities to gixe further extension to a principle xxhich the 
English Civ il Courts haxc thcmsclws been obxiousl) labouring 
of late jears to extend, the) could prexent the perpetual recur- 
rence of a demand for the coarse remedies of the Criminal Laxx, 
mn) perhaps deserxe charitable construction, exen should the 
experiment nexer be tried or fail If the enlargement of the 
Law of Specific Performance proposed by Sir Henr) Hanngton 
and m)self, but condemned bj the Indian Law Commissioners, 
had been earned into effect, ltxxas intended to take steps for the 
repeal of ncarl) all the petty Criminal Contract Laws xxhich xxc 
haxc in India, including section 492 of the Penal Code and Act 
XIII of 1S59 (the Artificers Act), now extended to a great part 
of the countr) under the power contained in its fifth section 
The object of the rejected scheme x\as, in fact, virtually to trans- 
fer to the Cixil Courts the cognizance of the entire subject of 
Contract 

I should perhaps be doing m)sclf some injustice if I did not 
state that, out of the numberless questions raised by the Commis- 
sioners' drafts, this is the only one of the smallest importance 
in xxlucli, to the best of my recollection, I haxc not cither entirely 
concurred with the Indian Laxv Commissioners, or xxatved my 
own opinion in deference to theirs That there is some appa- 
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feel that, after our call for opinions has been thus responded to, 
it would be useless for me to raise m) single voice in Committee 
or m Council in fa\our of the rule which 1 prefer On the other 
hand, the rule thus objected to is ncarh the most fundamental 
in the whole Code, and it indirectly affects many other provi- 
sions Whatc\cr be the modifications to which the Commis- 
sioners may think fit to make it subject in consequence of the 
strong opinions which we ha\c receded, I entertain great doubt 
whether the proposal of the Select Committee to reverse it 
dircctlv m terms will commend itself to them 

I therefore suggest that we move the Home Government to 
place before tbc Indian Law Commis^oncrs the difficulty in 
which the Indian Legislature is placed b) the tenour of the re- 
plies sent to it by the Local Governments 

I trust that the Viceroy and m) honourable colleagues, if 
thej agree to make this reference, w ill not object to call at the 
same time the attention of the Secretary of State to the grave 
inconveniences, known more or less to all of them, which result 
from the want of cas) and xxpcditious communication between 
the Indian Law Commissioners and the Indian Legislature 

I need scared) state that the real discussion on the drafts of 
the Commissioners docs not take place in the open Legislative 
Council There maj be some debate there occasionally but it 
cannot be regarded as more than formal, since it ma) be 
assumed that the Council would alw a) s, as a matter of course, 
refer a draft of the Commissioners to a Select Committee, there- 
by affirming gcnerall) the ncccssit) of legislation in the sense of 
their proposals The true discussion is confined to the Select 
Committee The Committee on one of these Bills would ordi- 
nanl) consist of all the Additional Members of Council who 
belong to the Civil Sen ice, of such mercantile and native 
Members as mav be supposed to have experience in the subject- 
matter of the Bill, of the Law Member of Council, and of such 
Members of the Executive Council as can be spared from heavy 
departmental work 

Now, suppose that the Committee so formed feels a diffi- 
culty — which, for the moment, I will assume to be a reasonable 
and legitimate difficulty — as to anv specific proposal of the 
Indian Law Commissioners The course of proceeding is this 
1 he Select Committee reports to the Legislative Council. The 
Law Member of Council then brings the report before the Exe- 
cutive Council The Governor General in Council then writes 
to the Secretary of State, who writes to the Law Commission- 
ers The Commissioners then make a report direct to Her 
Majest), and their decision follows the same course in reverse 
order before it reaches the Committee 

I think that the mere description of the system shows that 
some change in it is required, or, if that be denied, some explana- 
tion of the principles on which it is maintained What the pre- 
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cise change should be it would perhaps be more respectful in us 
to leave to be settled between the Secretary of State and the 
Indian Law Commissioners Unless, however, there are in* 
superable objections to it, there is no doubt that the simplest 
plan would be to allow the Select Committees of the Indian 
Legislature to submit their difficulties to the Law Commission- 
ers through the Indian Legislative Secretary corresponding with 
the Secretary of the Commission, such correspondence being, if 
necessary, unofficial 

It is not hard to divine some of the objections which may be 
felt or stated to establishing closer relations feetween the Com- 
missioners and the Indian Legislature or any department of it 
It may be said that such relations are inconsistent with the 
position and functions of the Commissioners The Commission 
consists of eminent judges and lawyers appointed by the Queen 
to determine wdiat, in their judgment, is the system of law fittest 
for India It may be argued that, when they have reported, 
their duties are finished, and that it is for the Indian Legislature 
to attach the proper weight, or to take the consequences of not 
attaching proper w r eight, to their dignity and experience 

This \iew of the position of the Commissioners ought, in 
my opinion, always to prevent the Council or its Committees 
from asking the Commissioners to reconsider any proposal of 
theirs which lies wdiolly within the sphere of forensic or judicial 
experience If the Indian Legislature ventures to differ from 
the Commissioners on such a proposal, it ought to take on itself 
the exclusive responsibility of such difference But it hardly 
seems reasonable that a body which has the duty ultimately 
cast on it of clothing the proposals of the Commissioners with 
binding authority over Her Majesty's Indian subjects should be 
debarred from laying before the Commissioners the doubts which 
familiarity with native opinion and prejudice, or knowledge of 
some immediate political exigency, has caused it to feel in 
respect of some particular provision, or set of provisions, in the 
drafts The Committees of Council are not so constituted that 
the difficulties which occur to them can be treated with dis- 
regard So far, at all events, as concerns the Civilians who 
serve as Additional Members of Council, they are selected from 
the various provinces of British India for their large adminis- 
trative or judicial experience, and this experience is always of 
the freshest, since, under the present system of constructing our 
legislative machinery, they are only engaged in legislative u r ork 
during four or five months, and return to their proper local, duties 
for the rest of the year 

The objection may further be made that nothing like these 
proposed facilities of communication has been found requisite up 
to this time But my answer is, that nothing like the part of 
their work upon which the Indian Law Commissioners are now' 
engaged has been undertaken by them up to this time The; 
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Penal Code was framed in India, but, even if that be put out of 
the question, no population has the same feelings or prejudices 
about criminal law which it has about civil law The Codes of 
Civil and Criminal Procedure, drafted by the Law Commissioners 
m England, may no doubt incidentally affect native rights, and 
therefore native opinions, but they are mainly concerned with 
the mechanism of the Courts, and it would be absurd to lay down 
that the natives of India have any deep-seated feeling about the 
subject-matter of those Codes taken as a whole The Indian 
Succession Act, which follows the Commissioners' draft almost 
literally, consists nearly entirely of pure Gvil Law, but it merely 
applies to the Europeans and Europeanized natives b or the 
first time, in preparing a contract law for the whole of Her 
Majesty's subjects m India, the Commissioners address them- 
selves to a subject on which the course of legislation may be 
strongly affected by native usage, native opinion, and by the 
local peculiarities of the country. It is no doubt perfectly true, 
as the Commissioners observe in their report, that there is a 
scantiness of substantive contract-law in India. There are, in 
fact, vast gaps in that law which might be filled up by almost 
anv rules, but which the Commissioners propose to fill up by 
rules both reasonable and simple. But it does not follow that, 
m respect of certain limited branches of contract-law, there may 
not exist obstinate prejudices and tenacious customs The 
various forms of the contract of bailment are a possible example 
in point. I w*as myself much surprised by the strong statements 
made as to bailments by several Members of the Council of great 
local experience — statements confirmed, I should add, by the 
native Member of the Committee, a millionaire who made his 
fortune in business Moreover, ra the papers which I now 
circulate, it is positively asserted by persons of the highest 
autbont) that a rule of great generality proposed by the Com* 
missioners is sure to shock the moral judgment of the natives 
Finally, the Law Member of Council is perhaps open to the 
remark that it is his duty to disco\er the reasons which have led 
the Commissioners to a particular conclusion, and to place them 
in the proper light before the Select Committee and the Council 
I trust that the person in that position will ahvajs prove, to some 
extent, equal to this duty, and will not neglect it But I have 
explained that the objections which give most trouble are those 
deri\ed from local knowledge and experience, real or supposed 
Whatever be the consideration generally manifested towards 
him, a lawyer in India alwa)s contends at a disadvantage w r ben 
he opposes the results indicated by the experience of English 
Courts, vast as that experience m reality is, to the results 
pointed at by personal expenence of this country and its people 
If these arguments for the establishment of an easier mode 
of communication with the Indian Law Commissioners do not 
prevail, we seem to be placed in this alternative— -either the 
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reports of the Commissioners will get to be more and more 
considered as a mere draft lor the Indian Legislature to work 
upon, or the Sccrctar) of State will be drnen to resort to 
Parliament for power to declare the Commissioners' proposals to 
be law* at once, subject possiblj to amendment by the Council 
for making Laws and Regulations The first result will, 1 am 
con\inccd, be ultimatcl) most offensne to the Law Commis- 
sioners, the last, I am informed, is \icucd with distrust by the 
authorities most responsible for the good government of India 
The effect of sending home these papers wall, no doubt, be 
to dcla) in some degree the enactment of the Indian Contract 
Bill But meantime the Negotiable Instruments Bill, which 
belongs to the same dmsion ol the Code, and with which hardly 
am progress has been made, can be taken up in Committee It 
is possible, too, that the political considerations which led the 
Select Committee on the Indian Contract Bill, and the Lieutc- 
nant-Go\cmor of Bengal, to think it temporarily inexpedient to 
discuss the Specific Performance sections which may now* be 
considered as practicall) included in the Bill, may have lost their 
force b) the tune the opinion of the Commissioners is made 
know n to us 


No. 64 

Act IV of 1869, DivORcr 
(nth August } iS6y ) 

STATE to the Madras Government that in 1863 a Bill was 
Proceedings, Home Department, submitted to the Imperial Council 
r cdeMasticnl, August, 1S67, Nos having for its object the estab- 
2 3 ^ lishment of a branch of the High 

Court in each Presidency with jurisdiction corresponding to that 
\estcd in the English Dnorce Court Gra\c doubts arose 
whether any Court deriving its powers from Indian legislation 
had power to dissolve marriages between Europeans contracted 
out of India, at least so as to ensure the recognition of the dis- 
solution by foreign tribunals Accordingly, the Secretary of 
State requested the postponement of the measure, with a view to 
legislation in the English Parliament A Royal Commission was 
subsequently appointed to enquire into the Law f of Marriage 
and Divorce in India and the Colonies, and its report was 
awaited It has now been intimated to the Go\ernmentof India 
that the Commission is not likely at present to take up the sub- 
ject of Dnorce in India, and there is no immediate prospect of 
Parliamentary legislation 

Incomplete as any measure must be which fails to gne relief 
to the large and increasing section of Her Majesty’s Christian 
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subjects in this country Ivho have contracted marriages in Great 
Britain, the Government of India is of opinion that, if there is 
much more delay, it will be driven to propose to the Legislature 
a Bill dealing with the subject to the extent of its competency 

Meanwhile, having regard to the large numbers of Christians 
m the Madras Presidency, and to the variety of the sects be- 
lieved to be found there, we should be obliged by the opinion 
of the Madras Government on the following points — 

To what extent would a Court of Divorce consisting in effect 
of a branch of the High Court, but having jurisdiction over the 
whole Presidency, afford the desired relief? 

If the relief would be inadequate, would it be safe to confer 
jurisdiction on the District or other local Courts, the issue triable 
by such Courts being not simply the fact of adultery, but such 
defences on the part of the respondent as condonation or 
cruelty ? 

If this last expedient seems inadmissible, would it be prefer- 
able to confine the jurisdiction to the High Court, but to 
allow it to delegate all, or part, of its jurisdiction to local Com- 
missaries, specially selected ? 

And, generally, in what way can a system, affording ready 
and inexpensive relief as nearly as possible on the spot, be com- 
bined with the securities for justice demanded in a class of cases 
of peculiar difficulty and delicacy? 

The Madras Government will doubtless bear in mind how 
desirable it is to provide, if possible, the same judicial machin- 
ery for all classes of Christians in India 
* 

; 


No 65 

Judge Advocate General 
(10th September , 186J ) 

1 HAVE long been of opinion that it is urgently necessary to 

_ , Wff ^ place a professional lawyer at the 

H of the Judge Advocate 
General s Department at head 
quarters in India Several further changes will, in my humble 
judgment, be required before the system of military justice in 
this country is brought into a satisfactory condition , but the 
measure on w ? hich our views arc requested by the Secretary of 
State is a first step in what I believe to be the right direction, 
and it appears to me to be imperative 

2 The burden of proving that it is expedient to have a mili- 
tary man at the head of this department in India rests, I submit, 
on those who assert the expediency The Judge Advocate 
General at head-quarters in England is a professional lawyer 
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So also, tf I am not mistaken, is the Judge Advocate of the 
Fleet If it he siul that the arm) in India is rather in a posi- 
tion analogous to that of an army on a campaign, I reply, with 
His E\ccHenc) the Commander-In-Chief, that, in the last two 
European wars of an) magnitude m which British troops took 
part, — the Peninsular War and the Crimean War, — the Judge 
Ad\ocatcs General attached to the Commanders of the Forces 
were members of the Bar 

3 It cannot be said that the reasons for administering rnili- 
tar) justice with reguiaril) and precision arc weaker in India 
than in England On the contrar), they arc obviously much 
stronger A court-martial in India is the ordinary Criminal 
Court for the trial of civil offi nccs committed In persons amen- 
able to the Articles of War at a distance of 120 miles from 
a Presidcnc) Town All the considerations winch have led to 
the trial of persons committing such odcnccs in England by the 
ordinaf) Criminal Courts make in favour of assimilating the 
mihtnr) judicial system of India, as far as ma) be practicable, 
to that of regular civil tribunals 

4 Nor can it be argued tint, in consequence of the obscurity 
of military trials in India, a rougher system suffices for this 
countr) On the contrar), there is much more need here than 
at home for that attention to definite rule which is apparently 
necessar) to satisf) the popular sense of justice Owing to the 

J nucit) of topics of interest in India, the public attention is 
astened on militar) trials to a degree unknown at home, and 
the popular verdict is echoed in England, often too late for 
rev icw or rev crsal * 

5 Abstracted!) it seems to me almost as difficult to show 
that a mihtar) man should be at the head of the Judge Advocate 
General's Department as to prove that a lawyer would make a 
suitable Adjutant General M) impression is that the subjec- 
tion of the department to strict professional control has only 
been postponed from the difficulty which once prevailed in India 
of obtaining a competent law)er for the office for anything like 
a reasonable remuneration 

6 At the same time, 1 am anxious to state that I share to 
a considerable extent the opinions expressed by His Excellency 
the Commander-in-Chief in his letter of 5th February, 1867, to 
the Judge Advocate General iri England I wish to separate 
myself from the popular assailants of the office, who base their 
charges against it on allegations of servility and incompetence 
7 As to the imputation of want of independence, I will 
merely add to Sir W Mansfield's vindication the remark that 
the charge is one which it is necessarily very easy to bring 
against a military man, and which it is necessarily somewhat 
difficult for him to repel So long as subordination is among 
the chief of military virtues, so long indeed as it competes with 
courage for the first place among those virtues, the assailant of 
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the legal adviser of a Commander-In-Chief can always insinuate 
a charge -by substituting a bad name for a ^ood one, by chang- 
ing, as Bentham would have said, a eulogistic into a dyslogistic 
term It is somewhat hard on the Judge Advocate General that 
he should be placed in the apparent dilemma (and I admit it is 
for the most part only apparent) of defending himself against 
the reproach of disqualification at the cost of disclaiming a high 
militarv quality 

8, 1 have offered this observation chiefly for the sake of 
pointing out that the charge of want of independence is much 
less likely to be advanced against a professional lawyer in the 
position of Judge Advocate General Most assuredly the pur- 
suits of a lawyer are no complete protection against the mislead- 
ing influences of friendship, partizanship, or corrupt expectation. 
But unquestionably his professional instincts do to some extent 
protect him, and are popularly believed to protect him, against 
those influences The servility which a lawyer contracts in the 
practice of his profession is servility to certain definite rules, 
principles, distinctions, and doctrines The discredit which dis- 
regard of these canons, even through ignorance, hangs upon 
him, is as deeply felt as any professional penalty can be , and it 
is in truth the fear of this discredit which counteracts the evils 
attendant on professional advocacy when concerned with facts 
If there be any member of the profession to which 1 have the 
honour to belong who, for the sake of serving a friend or patron, 
would deliberately risk the imputation of having, in a profes- 
sional opinion or judicial decision, propounded bad law, I can 
only say that I have not had the fortune or misfortune to meet 
him 

9. On the accusation of incompetence, feeling as I do the 
futility of encountering a general charge by a general defence, 
I think it best to adduce my own experience 1 have not seen 
very much of the work of the Judge Advocate General's Depart- 
ment, but I have from time to time seen more or less of it, and 
what I have seen in no way bears out the asertion of incapacity 
It is in a high degree careful and minute , in truth, its faults are 
over-minuteness, and, if I may so put it, a certain disregard of 
tlie proportionate importance of the facts reported upon , the 
very faults, indeed, v hich might be expected in gentlemen en- 
gaged in a professional occupation, but deprived of the tests 
and correctives supplied by actual professional life and practice 
These defects, which prove nothing against the intelligence or 
knowledge of the department, but which certainly have a ten- 
dency to expose it to the imputation of occasional want of com- 
mon sense, are not ordinarily found in a professional English 
lawyer, if properly selected Such a professional adviser 
would also be able to contribute a kind of assistance little likely 
to be obtained from the department as at present constitut- 
ed He would be able to judge, not onl) what is the aspect of 
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nllrgrd fact* on piper, but what aspect the) nrc libel) to n^umc 
as orallv described b) witnesses, or ns distorted nnd glossed 
over In advocacv , and what effect the) irr likrlj to lmc on i 
tritium! which, though undoubtedly more cultivated and more 
diligent in dut\ linn average juries, 1m nevertheless man) of 
lho<e peculiarities of i popular tnbtiml, of winch every legal 
adviser is nraeticall\ obltgcd to take account 

to The mam ground on which I urge the nd\ isablencss 
of appointing a professional Judge Advocate General is identi- 
cal with that taken up h\ Sir \\ Mansfield Whether the 
work of the Judge Advocate General's Department be good or 
bad, the popular want of confidence in it produers fruits which 
srrm to me in the highest degree injurious What I assert is 
that the Commander-in Chief in India is practical!) made re- 
sponsible for the due discharge of duties which the thcor) of 
mihtarv justice dor< not impose on him Tint theory 1 believe 
to l>r tint, on all technical questions, the opinion of the Judge 
\dvocatc General is conclusive, and tint the province of the 
Commander-in Chief is to take opinion or decision just as it is 
given out of the hands of his lrgal adviser, and then to consider 
what practical application it shall receive, regard being had to 
tl r mtrrests and morahtv of the armv under his command 
Hut I am quite unable to discover that the boundaries between 
these functions are in the faintest degree rt cogni7( d b) popular 
opinion, which seems to nu s) vtematicall) to confound the 
question whither a right discretion has bicn exercised with the 
<)u< stion whether a right judgment has been formed upon evi- 
dence or law There appear to me to hi but two wajs of ex- 
plaining this Dither the opinion on technical points is sup- 
posed to have been dictated b) the Commandcr-in-Chicf from 
thr first, so that he is practicall) rrsjxmsibk for it, or else the 
opinion is Inhevcd to be without value in itself, so that the 
Commandcr-in-CIucf, however little his previous habits of life 
mi) have quahfii d him for such enquiries, is thought just as 
capable of investigating the merits of the question solved as the 
author of the solution In other words, we arc brought round 
to the alternative charge of serviht) or incompetence 

ii It seems to me the merest lusticc to the Officer Com- 
manding the Torccs in India that he should be relieved from 
responsibilities winch neither the thcor) nor the necessary inci- 
dents of his position require him to satisfy On all technical 
questions — questions of the soundness of particular legal pro- 
positions — of the sufficiency or insufficient) of certain testimony 
to sustain a particular conclusion, — of the propriety or impro- 
priety of admitting or rejecting certain evidence, — the opinion 
of the Judge Advocate General should be regarded as, if not 
neccssaril) impregnable, at all cxents sufficiently solid to com- 
plete!) justif) the Commandcr-in-Clucf in making it the basis of 
ulterior aition It is idle to sa) that the opinion of a lawyer of 
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good repute would not be accepted as such a justification 
Ever) da) in England, both in public and pm ate life, men arc 
held blameless for particular lines of action because thev have 
had recourse to the best legal advice at their commana The 
Commander-in-Chicf, so advised, and acting on the advice re- 
ceived, v.ould, if censured or condemned, be nghtl) censured or 
condemned in the opinion of all , for his error v.ould necessarily 
be committed within that sphere of discretion which is properly 
reserved to him 

12 I think it right to add that I do not anticipate much diffi- 
culty in finding a competent English barrister for the office at 
a not extravagant salary Fev, legal appointments m India 
would probably be pleasanter than that of Judge Advocate 
General at bead-quarters The duties, though no doubt they 
would afford ample occupation, would hardlv be difficult or 
troublesome to a barrister accustomed to English practice. 
Apart from the Law of Evidence, the law v.hich the Judge 
Advocate General has to apply is mostly contained in Statutes 
and lies within comparatively narrow limits As to evidence, 
knowledge of it and skill in appreciating and manipulating it 
are probablv more w id eh diffused among the English Bar than 
any other legal accomplishment 1 have no doubt that there 
would be many well qualified candidates for the appointment It 
seems to me, however, essential that part of the remuneration 
should consist in a retiring pension, to be earned after sen ice „ 
of a certain number of jears 

13 The opimon of His Royal Highness the Duke of Cam- 
bridge, that the Civil Judge Aavocatc General should be assisted 
by a Military Judge Advocate, has in its favour, besides other 
arguments, the consideration that the department v.ould embrace 
a functionary who could officiate for the Judge Advocate Gene- 
ral during unavoidable absence on furlough or through sickness 
The difficulty of obtaining barristers to officiate in temporary 
appointments is daily becoming more formidable in India 


No 66 . 

Decentralization of Finance. 

{13th September , 1867 ) 

I MUST apologize to the Viceroy and my honourable collea- 
Procee dings. Financial Depart- gues for taking precedence of 
ment, Accounts, October, 1867, N01* them in recording my opinion 

on the financial changes pro- 
posed by Colonel Strachey under the authority of the Financial 
Member My excuse must be that 1 leave India m a few' days, 
and shall lose, for a time at all events, the power of giving my 
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adhesion to a proposal in which I take great interest, and which 
I hchc\c to be of signal importance lhc few words I have to 
write will be confined to the principle and general character of 
the plan , all discussion of detail had better, in my judgment, 
be postponed till the opinions of the Local Governments have 
been received 

I do not think that anybody can have observed the recent 
workings of our system of financial control without coming to 
the conclusion that, if it be not on the point of an inevitable 
collapse, it is at all c\cnts in great danger of going to pieces, 
unless the strain be lightened somewhere The rules imposed 
on the Local Governments depend for their force, like all laws, 
on the efficacy of the penalty which they threaten in the event 
of disobedience The pcnalh is, in the present case, a reproof 
from the Government of India. But if any Local Go\crnmcnt 
has become — what any Local Government might become at any 
day — entirely callous to the rebukes of the Government of 
India, through discovering — what any Local Government may 
at an) time discover — that these rebukes lead to no ulterior 
consequences, what impediment remains to the employment 
of one or more among the hundred expedients by which the 
Central Government may be morally compelled to condone in- 
fractions of its rules, and to allow the share of its revenues 
which it has allotted to a particular province to be exceeded? 
It is hardly f matter of wonder that Local Governments should 
learn this lesson India is now very near England , Indian affairs 
are much discussed in public, the opinions of authorities to 
which this Government is subordinate are frankly declared and 
widely' disseminated , and thus the head of a Local Government 
must be very' dull indeed who does not gather that our rules of 
financial control arc losing credit in the very quarters in which, 
if they arc to be rigidly enforced, the belief in their usefulness 
ought to be strongest 

It seems to me very poor statesmanship to neglect such con- 
siderations Our system may be good or bad , but, even if I 
believed it to be more perfect than 1 do, I should say that it was 
time to alter it if the means of applying it in its integrity w'ere 
failing us 

But my belief is that it goes to undue lengths in what it 
attempts, and miscarncs miserably to the extent of the excess 

The proposal before us, which appears to me to be as remark- 
able for its moderation as for any other characteristic, is to 
transfer to the Local Governments certain items of charge and 
income which, if the accounts of the present year be taken arbi- 
trarily as a basis, almost exactly balance one another The 
items of charge transferred are those over which, from the 
nature of the case, the Government of India can exercise no 
control, or next to none 1 he items of revenue arc those which 
no action of the Government of India can render more fruitful 
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If we now wish to augment the last or diminish the first, we 
must work exclusively through the Local Government 

I must maintain my opinion that the principle sought to be 
applied has been long since recognized, and that the practical 
effect of what is proposed to be done will be simply ' to increase 
those local funds on which the Local Governments set the 
greatest store, which they have the strongest inducement to 
economize, and which nobody suggests should be taken from 
them I can discern no test whatever of a local fund, other 
than a municipal fund, except that it is wholly raised in a par- 
ticular province, and wholly expended in that province under 
the authority of the Government of the province Its legisla- 
tive origin counts for nothing, because, in fact, there are many 
sources of imperial revenue which were at first of local origin, 
and not a few local imposts are, as may be seen W glancing at 
even recent enactments, levied under imperial authority. Now, 
the funds: and parts of funds which Colonel Strachey proposes 
to transfer are wholly raised within the province , when the 
transfer has been effected, they will be wholly expended in the 
province under the allocation of its Government. No criterion 
of a local fund will, as it appears to me, be wanting 

A good illustration is furnished by those cesses for local 
purposes, such as education, which are levied on land in certain 
provinces of India. They constitute a clear addition to the 
land-revenue, and to the tax-paying agriculturist it is indifferent 
whether they are reckoned separately or lumped in his aggre- 
gate payment It appears to me that the part of the land- 
revenue which the plan before us proposes to separate from the 
rest and to allot to the Local Government for local purposes is 
exactly in the same position as these cesses In truth, the 
fraction deducted is partially to be spent on precisely the same 
objects, — for instance, roads Call it indeed a cess, and the 1 
question, which is purely verbal, is ended 

If it be established that these proposals do m effect only 
augment local funds, — funds, that is to say, raised in the pro- 
vince for objects confined to the province, — it seems to me that 
we may safely in the end augment them up to the amount of 
the English county expenditure, compared with which the 
revenue proposed to be immediately transferred is quite trivial 
All the reasons which make in favour of our retaining so large 
a proportion of the revenues of India in our hands seem to me 
to be arguments for placing the English county expenditure 
under the direct control of the House of Commons Indeed, 
the latter class of arguments are rather the stronger, since it 
may be said that the payers of county rates are much more truly 
represented in Parliament than among the authorities which 
levy and disburse those rates If, however, an attempt were 
made to give effect to such arguments, the reply would be that 
the Treasury and the House of Commons have quite enough to 
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do alrradv, and tint local w atcbfulness, even b) a defectively - 
orpam-cd bodv, is Mw^s more HTcciu*\1 tlnn crntral control 
excreted tinder the disadv antages winch arc inherent in such 
control 1 im unable to see vvh) the force of this reply is 
whollv '•pent in India 

The argument derived from the alleged extravagance of the 
Local Government seem* to me to he pushed a pood deal too 
hr, hut, admitting within limits the fact of such tcndrnc) to 
extravagance, 1 repud it as the natural fruit of the present 
svstem 1 suppose that it will hr conceded that both men and 
Government'- discharge a clear dutv better and more complctel) 
than a remote, olwcure or contingent dut) Now, the clear and 
pnman dutv of a Govrrnor or l irutenant Governor is to pro - 
mote the monl and material nrospcritv of the population under 
his government On the otner innd, the dut) which the Gov- 
ernment of India has impose I on itself, and which no doubt it 
conscientious uirs to discharge*, is to regulate the expenditure 
on the object*- sought be promoted b\ the Local Governments 
on principles determined hv the financial necessities and the 
financial condition of the Tmpirc as a whole No doubt it is 
the dutv of the local Government to observe the limitations 
imposed on its legitimate ambition hv the Government of India , 
hut tins is a dutv of a verv difTerent and much more indistinct 
Kind than that of doing palpable pood to a subject population 
Tor mv part 1 do not prratlv wonder that a Local Government 
should trv to pet all that is to he pot, and should not be ver) 
scrupulous m its contrivances for pettmp it 

1 imagine tin self to have onl) put into other words what 
Colonel Strachcv means when he sajs that Local Governments 
have as vet to acquire the sense of financial rt sponsjbiht) 
How that sense is to be created, except by some such plan as 
is before us 1 cannot see, and have never heard explained 

It stems to me too hastily assumed that the near]) exclusive 
control now enjoved over the finances b) the Government of 
India results necessarily and mevitabl) in cconom) For the 
Government of India, as at present constituted, it nnj, 1 think, 
he fairl) claimed that, while it is free from the bins of local 
interests, it has no special tc ndenc) to extravagance peculiar to 
itself But the truth is perpetual!) before us that the Indian 
Government, in all its parts, is one of the most ephemeral in 
the world rive, ten, or fifteen years hence we m.*i) have a 
Governor General with special crotchets — let us sa) military 
crotchets— winch, falling in, it ma) be, with popular fancies, 
ma) lead him into expenditure transcending the most wanton 
extrav igance of all the Local Governments together, and for 
which, moreover, there would be nothing to show when it was 
over 

I see positive advantage in curtailing to some extent the 
proportion of the revenues of India at the absolute disposal of 
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the Cential Government, and in finally appropriating a consi- 
derable part of those revenues to the needs of Local Govern- 
ments I can quite conceive a campaign on the Oxus or the 
Jaxartes being undertaken with less precipitation if the Su- 
preme Government had lost the power of summarily stopping 
all public uorks throughout India, and could only pay for mili- 
tary glory by — borrowing or taxation If the Indian public debt 
be analysed, I venture to say that, putting aside the results of 
the events of 1857, it will be found to have been mainly incurred 
through imperial, and not through local, extravagance 


No 67 

Draft by Mr Maine of despatch resulting in Statute 33 
Vict , c 3, ss 1 and 2 


{10th January^ 1S6S ) 

No 19, dated 12th January, 1869 
[ Political ] 

To 

Her Majesty's Secretary or State for India 


My Lord Duke, — W ith reference to the fifth paragraph of 

Proceedings, Foreign Department, y°ur predecessor's despatch 
Political, January, 1809, Nos 173 and No 1 82, dated 30th November 
* 74 * last, in which Sir Stafford 

Northcote observes that he does not trace the effects of over- 
refined legislation in the Ajpror outbreak, but rather the results 
of certain incautious executive measures, we have the honour to 
state that we entirely concur m this view We had no inten- 
tion of implying in our despatch of September 2nd, 1868, that 
,f unsuitable laws and regulations" had any share in producing 
the disaffection of Atta Mahomed Khan or the inroad of the 
border tribes We will proceed to explain more fully the course 
of our reasoning which, in our former despatch, was briefly in- 
dicated by a reference to the abusive exercise by Atta Mahomed 
Khan of certain powers confided to him by the Government of 
the Punjab 

We have # to point out to Your Grace that, on the Annexation 
of a new territory to British India, many difficulties arise as to 
the status of its population which are of a legal character, but 
which, however unfortunate it may seem, must nevertheless be 
dealt with under our present system of government and admin- 
istration The new territory becomes part of Her Majesty's 
Indian dominions, its inhabitants become Her Majesty’s sub- 
jects, the Council of the Governor General for making Laws and 
Regulations becomes the sole authority which can legislate for 
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legalizing such experiments , and in fact the legislative machin- 
ery which we prefer for these wild territories, and which we 
recommended to Sir Stafford Northcote, would differ only from 
the executive machinery now applied by the Punjab Govern- 
ment in its securing a greater degree of caution and deliberation 
for all measures that might be adopted towards the chiefs and 
people 

(See No 69 ) 


No 68 r 

Secunderabad ; Sovereignty 
(16th February r 1868 ) 

By successive Acts of Parliament, all i( servants of Govern- 
„ , _ _ raent” in India, but not in Bntish 

) J&U&. In** have from a remote penod 

been made subject to the enact- 
ments of the Governor General m Council This legislative 
power has been subsequently extended so as to embrace all 
European British subjects in Native States, and I hope it will 
soon cover all native subjects also 

Parliament has therefore placed an obligation on the Resi- 
dent at Hyderabad to obey the directions of the Indian Legisla- 
ture in his character of a u servant of Government , ir this obliga- 
tion is also one not to disregard, evade, or supersede those 
directions, 

I do not enter into the questions of the effect of this Parlia- 
mentary provision on the quasi-sovereignty of Native Chiefs It 
might be contended 'that, to the extent necessary to give effect 
to the Act of Parliament, the Bntish Government has appro- 
priated to itself a portion of the sovereignty over the Native 
States sufficient for the purpose But the question does not 
arise here, there being no allegation of the Nizam's non-acquies- 
cence in any proceeding of the Resident in relation to the ad- 
ministration of justice in Secunderabad 

The Advocate General might, therefore, have stated his con- 
clusion even more strongly than he has done 

But I agree m the practical expediency of the measures 
taken by the last two Residents Military Courts of Requests 
are at best but a makeshift, and they are peculiarly unfit to try 
demands for large amounts 

I suggest that there should be a short enactment repealing 
section 17 of Act XI of 1841 in all cantonments in which the 
Governor General in Council shall notify its non-operation The 
ground of such an enactment would be the prospect of the 



MINUTES UV SIR H S MAINE l6l 

Government of India arranging with certain Native Chiefs fora 
system of justice conformable with European ideas 

1 understand there is to be no objection to the Small Cause 
Court jurisdiction so far as it extends It must nlwajs, however, 
be remembered that this jurisdiction docs not (except in the 
Prcsnlcnc) -towns) exclude that of Military Courts of Requests 
convened under section 99 of the English Mutiny Act, which the 
Indian Legislature cannot repeal or modify I grcatlj regret 
that this jurisdiction, limited to Rs 400, has not been excluded 
in all places in which a Small Cause Court has been established 

At best we shall have three jurisdictions in each canton- 
ment — 

(1) Military Court of Requests for demands against persons 

amenable to English Mutiny Act up to Rs 400 

(2) Small Cause Court for persons just mentioned as respects 

demands between Rs 400 and Rs i,ooo, and for all 

other persons from the smallest sum up to Rs 1,000 

(3) The new jurisdiction in regard to all demands beyond 

Rs 1,000 

[See Nos 22, 24 and 72) 


No. 69. 

Statute 33 ViCTt, c. 3, ss 1 and 2 , Bengal Legislative 

Council 

(27//1 February , 1S68) 

My opinion on man) of the questions put to us by the Sccre- 
Pr seeding*, Home Department, tary of Stale \\ ill necessarily pos- 
(1 egislMnc), Match, 1868, No 155 scss much less value than the 
opinions of those of my colleagues, who have had a larger ex- 
perience of India I have, however, been nearly six years in 
charge of the Legislative Department of the Government of 
India, and l maj, therefore, venture to claim some degree of 
attention for the conclusions I have come to on the points raised 
by Sir Stafford Northcotc in Ins 16th and 19th paragraphs, which 
relate to suggested changes m the machinery of legislation 

I am strongly in favour of restoring to the Executive Govern- 
ment that power of legislating for the less advanced portions of 
the country which it once possessed in fact It might, perhaps, 
be enough to point out that, if there had not been a general belief 
in the existence of that power, there would almost certainly have 
never been a formal Legislature in India Lord Dalhousie, when 
he pressed for the establishment of the first Legislative Council, 
unquestionably believed that his Government possessed the same 
legislative authority over non-regulation territory which the 
Crown exercises over Crown Colonies up to the moment of ac- 

M 
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cording to them distinct legislative institutions The legal cor- 
rectness of the doctrine on which this claim to legislate “ exe- 
cutively f> rested was, indeed, strongly denied by my predecessor 
in office, Sir Barnes Peacock , but, in practice, the Government 
continued till 1861 to act as if it possessed the power in respect 
of all the outlying and ndwly-annetfed provinces AHefigth, 
however, the Indian Councils Act of 1861, according to'the better 
construction of its language, took away from the Executive Gov- 
ernment all legislative authority over non-regulation territory, at 
the same time that it gave the force of law to all the rules which 
had been made in the belief that the authority existed The 
intention of the Statute of 1861 seems to be that local Councils 
shall gradually be established in all the provinces of India As 
a matter of fact, however, it has not yet been found possible to 
establish a local Legislature even in a part of the country so long 
settled and so well understood as the North-Western Provinces , 
and the result is that no new law or rule which is required for 
any province other than Madras, Bombay and Bengal proper can 
be sanctioned by any authority in India other than the Supreme 
Legislative Council, sitting usually for three or four months in 
the year, and almost exclusively at Calcutta 

The absolute denial of legislative power to the Executive 
Government, as it affects the wilder and less civilized portions 
of India, is most inconvenient, and, I venture to think, most 
dangerous, for it comes to this, that the Executive Govern- 
ment can do no act unless there is a known rule to back it 
This might be all very well if India was — what China was once 
supposed to be — a country in which there was a rule for every 
possible contingency But the government of the country is an 
experiment conducted under perpetually changing conditions 
Those who know most of the people in the outlying provinces 
probably know but little of them , mistakes are constantly dis- 
covered which ought at once to be corrected, peculiarities of 
character and feeling unknown before have suddenly to be 
allowed for, and new circunrfstances arise to which measures 
must be moulded As matters stand at present, the Govern- 
ment can do nothing without coming to Calcutta for a formal 
law, the reasons for winch it is often not easy, and occasionally 
not safe, to assign Moreover, the law in question has to be 
asked from a Council which is not really responsible for the 
peace and good government of the territories to be legislated 
for No doubt in practice the Legislature shows great good 
sense by accepting these laws from the local functionaries with- 
out questioning them Still, it is just possible that a law im- 
peratively required for the safety of the trans-Indus Frontier or 
the peace of the wild country in the Central Provinces might be 
refused , and, if so, what responsibility could be fixed on the 
members of the Civil Service from Madras, Bombay or Bengal 
proper, or on the gentlemen belonging to the Calcutta mer-* 
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cantilc community who sit in the Council? Yet public opinion 
in Lngland exacts from the Executive Go\ eminent of India the 
responsibilities of a despotism — even over the more settled 
provinces to a much greater extent than is common!) believed 
here — over the wilder provinces absolute 1\ 

Nor must it be left out of account that the public debates in 
the Council, chilli, in m) judgment, have an excellent edict 
(^0 far ns thev go) on the civilized and settled provinces, might 
do us great injur) in the rest of India, to which thev are sure to 
penetrate, if the) do penetrate, m a distorted and falsified shape 

To the other question ashed bv the Secretary of State — 
Shall the loral Bengal Legislature be abolished, and its func- 
tions transferred to the Supreme Council ** — I am compelled to 
give aver) decided answer in the mgativc 1 greatly regret 
that on this point 1 am at issue with Ills Excellency the 
Viccro) 

Ills Excellencv has remarked that the Bengal Legislative 
Council docs not possess the same weight as the other local 
Legislatures 1 certainly have observed that there lias been in 
some quarters much disparagement of the Bengal Council, but I 
strongl) suspect that if we knew more of the Madras and Bom- 
ba) Legislatures, we should find them not less roughl) treated 
b) the local Tress There is one additional reason for not 
pivmganv extraordinary weight to these adverse criticisms 
I heir authors arc obv iousl) , and no doubt boncstlv , desirous of 
chaining the Government of India to Calcutta, and no more 
promising expedient could be devised for tins object than com- 
pelling the Supreme Council to undertake the whole local legis- 
lation of Bengal proper 1 quite understand, at the same time, 
that the Viceroy has very different objects in view when he 
proposes the suppression of the local Council, and it is curious 
to reflect how ver) little pleasure it would give to the assailants 
of the Bengal Council to be taken at their word in the sense in 
winch His Cxcellcncv would take them 

Looking simply at the proposal to suppress the local Council 
and transfer its duties to the Supreme Council, I am opposed to 
it on a variety of grounds Speaking from my own observ- 
ation, 1 think the Bengal Legislature does all its work reason- 
ably well, and a good deal cxccedingl) well And, whether it 
does it ill orwcll I am quite sure that the Supreme Legislature 
would do it a great deal worse It is, indeed, possible that the 
local Council sometimes addresses itself to subjects which 
could be better disposed of by the Governor Ueneral's Council 
But, if that be so, the fault is attributable to the Supreme Gov- 
ernment and Supreme Legislature, since the Supreme Council 
can take any subject it pleases out of the hands of the Bengal 
Council and can supersede or repeal its legislation 

The effect of the transfer of the Bengal business to the 
Supreme Council would be, as far as I can see, to break it down 

M Z 
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altogether, In my humble judgment, behave already too much 
in the Supreme Legislature of what I hope I may call without 
disrespect the “parish vestry” business of the North West, the 
Punjab, and the Chief Commissionerships ' There is before us 
at the present moment the most important law which it has ever 
been proposed to apply to India, not even excepting the Penal 
Code The Indian Contract Bill, which the Indian Law Com- 
missioners have prepared, and which we hope to apply to all t 
classes in India, will affect the every-day transactions l of one of 
the most industrious populations in the world, and most tho- 
roughly imbued with the commercial spirit It would^not be 
too much to say that, if the Select Committee on this Bill met 
during every working hour of the week, it would not be time 
wasted , yet I have not been able to allot to this Committee 
more than one afternoon a week, merely because we are busy 
in discussing such questions as what is the best w ay in which 
Municipal Committees in the North-West can abate petty, 
nuisances, and under what restrictions they shall be allowed to 
borrow money and for the digging of tanks The legislation of 
the Bengal Council would be a crushing addition to our work 
It must always be very heavy, for Bengal proper is a law- 
abiding province , and it must also be very minute, since it will 
have to govern the concerns of a population with a very decided 
turn for law, and since it will be exposed to examination by 
dignified Courts composed of subtle and wary lawyers 

I object further to the proposal because it will entail a very 
unsatisfactory change in the composition of the Supreme Council 
Nothing to my mind can be plainer than the principles on which 
that Council should now be constituted We require gentlemen 
who can explain the practical difficulties which attend the appli- 
cation of laws to parts of India m regard to which European ex- 
perience or received European principles play us false. We re- 

J uire, to know what view 01 a taxwullLe taken by a half reclaimed 
'athan marauder on the other side of the Indus , what will be 
the effect on Marwaree traders in Guzerat of a change in the 
law of negotiable instruments , what difficulties will arise from 
altering the received rule of “ market overt” among the cattle- 
stealing populations on the border of the Native States We 
need the aid of authorities on the intricate land-revenue law of 
the temporarily-settled provinces, on the heterogeneous land 
tenures of the Punjab and North-West, and on the multitudi- 
nous family and clan customs characteristic of all North-West- 
ern Jndia. But if we undertake to legislate for all Bengal pro- 
per, we must, in justice to that wealthy and civilized Province, 
naif fill the Council wuth Bengal civilians and educated Bengal 
natives — classes both so leavened with European ideas that they 
will be of little or no uSe in helping us to ascertain the modifi- 
cations of first principles which are the conditions of their appli- 
cation to India as a whole. Speaking from my own experience, 
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1 should say there would he no more dangerous ingredient in 
the Council tlnn a large number of educated Bengali natives 
Nobod) charged with the conduct of the I rgishtnc Depart- 
ment w ill c\cr fail to be inundated with their proposals for 
legislatnc innovation, and, if those proposals arc serious, all 
1 can sa) is that there are man) of them which Bentham lnmsclf 
would ha\c thought premature 

Comcrsci), 1 think, Bengal will suffer from not having liberty 
to discuss and enact a certain class of measures in an assembly 
composed of Native and European gentlemen cxclusncly fami- 
liar with the province and the people. The province stands by 
itself, in respect of the character of the native population, the 
large admixture of Europeans, the peculiar nature of the rc- 
\cnue settlement, and the absence of institutions which arc the 
basis of socict) in other parts in India Man) things arc prac- 
ticable in Bengal proper and man) things arc desirable winch 
arc not practicable or desirable elsewhere I do not sec why the 
moral and material progress of Bengal should be impeded by 
the doubts of gentlemen intimatclv acquainted only with 
the less intellectual and less supple populations of Upper 
India 

So far from compelling the Supreme Council to undertake 
more local legislation, 1 would gladl) see its functions narrowed 
in the mam to the consideration of financial measures and of the 
norttons of the Code successively scut out to us by the Indian 
Law CommKSioncrs I am sure that all the time economized 
through the diminution of local legislation would be well fcx- 
pended on the measures I Invc mentioned Wherever the 

r ower of summar) legislation cannot be rcasonabl) exercised, 
would establish a small local Council, only avoiding the mis- 
take into which the present local Legislatures seem to me to 
have fallen of having regular and periodical sessions I entirely 
agree with Sir W Muir that the North-West is entitled to a 
local Council, but it should only meet when legislation is actu- 
ally wanted, and should not always sit with open doors 

The Viccro), in advocating the abolition of the Bengal Coun- 
cil, contemplates further changes which would, to a certain ex- 
tent, obviate the objections 1 have taken He would “ grant the 
power of summary legislation for the whole of the Bengal Pre- 
sidency and its dependencies ” And he would, no doubt, say 
that a great deal of legislation would be got through under the 
summary power, so that no great additional labour would be 
thrown on the Supreme Council 

His Excellency will pardon my arguing that, so far as regards 
Bengal proper, the change he proposes, which is certainly very 
serious, is also of very doubtful expediency Nobody with the 
least self-respect would care to echo those assertions of the in- 
herent rights of Englishmen which are sometimes current here 
Yet, in settling the legislative mechanism fittest for this prov- 
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ince, we cannot quite put aside the fact that the powerful class 
consists of Europeans, and of educated Natives who, when their 
interests allow it, write, talk and think as much like Europeans 
as they can We cannot grve this class representative insti- 
tutions , but it is a very serious matter to withdraw from them a 
formal Legislature when they have once had it, and to subject 
them to that concrete form of despotism which consists in the 
complete blending of executive and legislative power 

No doubt there would still remain the Supreme Council But 
it would only be called into action when the Executive Govern- 
ment chose, and I presume that it would never have measures 
submitted to it on which the Government disliked debate, or to 
which it feared serious opposition Now, to take the last con- 
tingency first, the cases in which the Government could not 
carry a measure either in the Supreme or local Council by put- 
ting forth its full strength must always be very rare, and, if they 
did occur, I should venture to think that there was a good deal 
to be said on the side of the opposition , and, under any cir- 
cumstances, I think it would be much better undisguisedly to 
pack the Council than to dispense with its share in legislation 
The ether advantage to be gained — the avoidance of public de- 
bate — is, in my mind, the reverse of an advantage in the more 
civilized provinces So far from its being desirable that we 
should legislate without giving reasons for our legislation and 
'without meeting objections to it, it seems to me that the 
want of power to defend our measures is our great weakness. 
We stand alone among the Governments of the civilized world 
in having no means, except the most indirect, of correcting the 
honest mistakes or exposing the wilful misrepresentations of a 
completely free Press It would be unjust to say that we are 
always unfairly treated, but the Governmental side of most of 
our measures is seldom perfectly brought out, and not at all 
when those measures are unpopular Yet it is quite idle to say 
that the public opinion which is thus arrayed against us is of no 
importance to us It penetrates to England through the com- 
pendia of Indian newspapers which circulate there, or through 
the correspondence of the English Press Languid as is the 
interest of England in India, English opinion of public measures 
and men in this country is apt, on the whole, to follow Indian 
opiriion, which thus becomes a real power So far from think- 
ing it desirable to add to the weakness of this Government by 
placing it under a temptation to shrink from publicity, I would 
myself prefer to relax in some degree the precautions taken in 
the Indian Councils Act to prevent the Indian Legislature from 
giving itself the airs of a Parliament, and I should like tfc> see 
effect given to the proposal of one of our colleagues that even 
executive measures should be occasionally discussed in public, 
provided that it were done by the express permission of the 
Go\ernor General, and only in the Supreme Council 
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When I say that I am rather m favour of multiplying the 
local Councils than of diminishing their number, I must not be 
understood to argue against a measure of a very different kind 
— the drafting or revision of all local legislation in the Legisla- 
tive Department of the Government of India Some such 
expedient for securing technical uniformity in legislation seems 
to me very desirable, and I hope shortly to circulate some pro- 
posals on the subject 

I do not propose to give any opinion on the other questions 
asked by the Secretary of State until I have had the advantage 
of reading the Minutes of those of my colleagues who have had 
an exclusively Indian training But a fact beanng on one of 
these questions is conveniently mentioned here, because it has 
been exclusively brought home to me by my experience in the 
Legislative Department 

Nobody who has matched the changes which have occurred 
during the last five or six years m the composition of the Legis- 
lative Council can fail to have been struck by the steady 
deterioration, in point both of social rank and of mental calibre, 
of that native element from which so much was at first expected 
and to which so much importance is still attached at home 
When the existing Legislature was first established, it included 
a sovereign prince, the first statesman of the native territories, 
and a wealthy gentleman, of an historical family, of much 
influence with his countrymen, and of singular sagacity We 
have now two Bengali gentlemen, of whom one was for many 
years of his life a Government servant, and a zamindar from 
the North-West — all three very respectable, but none of any 
extraordinary weight The result of my experience during 
these hve or six years is, that we cannot get the men we want, 
and that, when we get them, we cannot keep them, or have the 
greatest difficulty in keeping them 

His Excellency the Viceroy has the nominations to the 
Council entirely in his hands, and it is to him that applications 
for his sanction to the departure of native Members are 
addressed He is aware how many times and by whom the 
seat^ m Council have been declined, and whether or not the 
native members exhibit anxiety to get away I shall be sur- 
prised if he has not observed that there is the utmost reluctance 
to come, and the utmost hurry to depart, and if he does not 
attribute both to the fear and detestation with wffiich the^chmate 
of Calcutta is regarded by all natives of India not born in Ben- 
gal, or, indeed, in the vicinity of Calcutta itself We have 
seen a semi-sovereign chief reduced by these feelings to Such a 
pass 'that, after two or three days 1 stay, he slipped aw a) in the 
night, leaving a medical certificate behind him , and I state the 
impression repeatedly made on myself when I say that the 
discomfort of those natne members w r ho do remain is some- 
times quite pitiable 
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I am expressing no opinion on the value of the native 
element in the Council, and no final opinion on the question of 
the seat of Government There are many considerations which 
obviously make in favour of keeping the Government of India in 
Calcutta during at least a part of the year, and, speaking from 
the point of view of my own duties, 1 attach great importance 
to the influence of the legal opinion of Calcutta on our Codes, 
and of its mercantile opinion on our fiscal and financial legis- 
lation But if the fact which I have noted — brought home to 
me as it has been by certainly a limited, but still a very marked 
and peculiar, experience — be really a fact, it seems altogether 
absurd to leave it out of account m arguing the question of the 
future seat of Government It may be proper or quite inevit- 
able that Englishmen should sicken or die in Calcutta, or those 
again may be right in whom the denial of its salubrity appears 
to excite a very sincere indignation But it is surely a strong 
thing to assert without hesitation or reserve that Calcutta is the 
best or the only possible capital, if it be true that the vast 
majority of those who are to be governed from it refuse to come 
near it There is another country — Italy — in which the “ques- 
tion of the capital ” is also the question of the day The differ- 
ence between the two cases is tnat Rome has a history, and the 
Italians beyond all doubt wish to go there, whereas it is really 
difficult to say that Calcutta was ever the theatre of any occur- 
rence more considerable than the tragedy of the Black Hole, 
and the natives of India appear to be desirous of keeping as far 
away from it as they can. 

(See No 6y ) 


No 70. 

Government of Bengal , Simla , Calcutta. 

(16th March } 1868 ,) 

My observations as to the constitution fittest for the Local 

Government of Bengal must 
necessarily be of a somewhat 
general character, and will, 
therefore, contrast disadvantageous^, perhaps, with the opinions 
of gentlemen who speak from personal knowledge of the details 
of administration 

I must confess that the very strong case made by the present 
Lieutenant-Governor for placing Bengal proper under a 
Governor in Council does not seem to me answered in the 
Minutes recorded by Members of the Government of India, 
and I venture to think that in those Minutes much too little 
stress is laid on the presumption against the continuance of the 


Proceedings, Home Department, 
(Legislative), March, 1868, No 158 



MINUTES U\ SIR 11 S MAINE, 


iGg 

Lieutenant-Governorship arising from the terrible calamity 
winch occurred at the close of the last incumbency That 
presumption is so strong tint I regard the proposal to restore 
the Go\ eminent of Bengal to the Government of India, or 
to make the Licutenant*Go\cmor a Member of the Executive 
Council, as in itself more logical than the conclusions of those 
who would either do nothing or carrj out some small improve- 
ments in the Bengal administrate sjstcm I perfectly agree 
with the Viceroy and my honourable colleagues in thinking that 
n closer union between the Go\crnmcnt of India and the Gov- 
ernment of Bengal would prohabl) end in breaking down botli 
Governments, but still there is a certain congruity between the 
magnitude of the proposal and the greatness of the occasion 

His Excellency the Viccro) has, indeed, contended in effect 
lint, if the late f irutcnant-Govcrnor had been other than he 
was, the disaster in Orissa would ha\c been otherwise dealt with 
This is probably true, but it is also true that the appointment 
of Sir Cecil Bcadon to the Lieutenant-Governorship of Bengal 
six jears since was perfectly inevitable As far as I know, 
there was no conceivable competitor for the office, and neither 
the present \ iccroj nor any oilier could have made a different 
selection No one under present circumstances need be afraid 
of praising Sir Cecil Bcadon, and, therefore, I will say that I do 
not happen to have met anvbody of higher capacity, versatility 
and resolution Who could have predicted that the serene 
courage which (as Sir William Mansfield, who ought to know', 
tells us) sustained him and others during the mutinies would 
degenerate into unreasonable reliance on the infallibility of a 
subordinate department? I am not aware that there is any 
known contrivance for correcting this species of vicious bias 
even in men of strong character and great ability, except forcing 
them to place themselves in contact and even in collision with 
other minds, possibly of inferior calibre I will even say that, 
though a Lieutenant-Governor had been selected who would 
have done more than Sir Cecil Bcadon to mitigate the Orissa 
calamity it is more than probable, considering the complex nature 
of all Bengal questions, that he would have fallen into formidable 
errors of another kind, and would equally have been the better 
for a Council, 

It is further contended that, if Sir Cecil Bcadon had had a 
Council, the Members of the Board of Revenue would have 
been lus Council, and the same results would have followed It 
seems to me just as likely that one or more of the gentlemen now 
on the Bench of the High Court would have been in the Council , 
but, even granting that the very gentlemen who constituted 
the Board would have been Sir Cecil Beadon’s councillors, it 
does not seem to me at all probable that their common delibera- 
tions would have ended in the same way as their correspondence 
at arms’ length But the facts and thc probabilities appear to 
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point in the other direction So tar as any one incident in that 
sad history can be marked out from the rest as the one great 
source of misfortune, it was the despatch of the telegram in 
which the Board, speaking in the name of the " Government,” 
peremptorily declared that no gram should be imported I look 
upon it as all but impossible that, if the Lieutenant-Governor 
and the Board had been combined in a corporate Government, 
this telegram could have issued without the Lieutenant-Governor's 
knowledge, and Sir Cecil Beadon has distinctly stated that he 
disapproves of the intimation which it ga\e, and that, if he had 
been consulted, he would never have allowed it to go out To 
w hat extent the course of events would in other respects have 
been changed by the closer union of the Board with the Lieute- 
nant-Governor can of course be only matter of conjecture, but 
that it would have been materially changed seems to me in a 
high degree probable Sir Cecil Beadon displayed undoubtedly 
a too sanguine confidence, but he had not a particle of that 
tenacious faith m semi-scientific conclusions which characterized 
the Board Had he stood in more intimate relations with its 
members, I think it likely that he would soon have found out 
liow much of their opinion depended on facts and how much on 
deductions from principles assumed a prion to govern the parti- 
cular case. 

No doubt the argument w f hich I have just used may be 
turned against me, since it may be said that it at most proves 
the expediency of abolishing the Board, and 1 admit that this 
hypothetical case is an instance in which the Governor could 
probably have been more m the right than his Council Coun- 
cils are, how r ever, insbtuted on the assumption that Governors 
are occasionally wrong, and require to have their views tested 
by attrition against those of other men They are in the nature 
of an insurance against risk, sometimes the nsk entailed by in- 
competence in the Governor, but sometimes also the nsk 
entailed by ability, coupled, as it may be, with lack of experience 
or one-sidedness A member of an Indian Council can hardly 
contend for the value of the institution without ill grace or im- 
propriety, but I may fairly point to. the success of the Madras 
and Bombay Governments The system of Lieutenant-Gov- 
ernorships is after all extremely recent, and, if it has exhibited 
some examples of bnlhant success, jt has also exhibited one 
terrible miscarriage* But, through considerably more than a 
century, the Governors m Council of Madras and Bombay have 
successfully conducted those Governments through difficulties 
scarcely less than the difficulties with which Governors General 
have had to contend in Upper India I confidently assert that 
much of this success has been owing to the Councils We 
have ourselves knowm some able and eminent Governors of 
minor Presidencies, and we have read of others , but it is mif 
possible to read down the list of Governors without seeing that 
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the grnl majont\ were not men of an) mark If, however, thd 
s\stcm of Governors in Council has enabled a series of mediocre 
men to carry on a difficult government for a century with great 
micccss as the ultimate result of the experiment, I really do not 
know wlvat higher praise can be desen cd by any political 
s) stem 

If, however, a Council be good for Madras and Rombay, I 
venture to think it much more urgcntl) needed for the Governor 
or Lieutenant-Governor of Bengal proper Tiic state of society 
m the minor Presidencies is comparatively uniform, and the 
questions to he dealt with arc simple In both Presidencies 
almost all the land is in the hands of a peasant proprictar) 
Except in a small part of Madras, the Europeans arc collected 
in the Presidenev-towns, their interests scarce!) ever conflict 
with those of the natives, and in Rombay the moral gulf between 
the races is bridged over b) the Parsecs Butin Bengal the 
problems arc complex, man) sided and of extreme difficulty. 
There is scared) a single question which has not a European 
side and a native side, a proprietor’s side and a tenant’s side, 
winch has not to he regarded from the point of view of the 
educated and progressive section of Bengali societ), and again 
from the point of view of rigid Hinduism He will be a bold 
man who pronounces an unqualified opinion on an) Bengal 
question, and not a wise one who thinks that manv of them can 
be solved without adjustment and compromise No one mind 
can be trusted to make proper allowance for all the elements in 
such problems To put the ease as strongly as possible, 1 
cannot admit that, even if it can be predicated of a particular 

{ jcrson that he would have saved half the lives lost in Orissa, 
ic ought, therefore, to be left to himself as Governor of 
Bengal 

And here I may remark that I do not preciscl) understand 
avhat is meant by a Council of Secretaries If it is a contriv- 
ance for shackling the freedom of advice by giving the Gover- 
nor advisers who ma) be dismissed at his pleasure, or who may 
look to him for preferment, I think it is little to be desired 
1 lie principle on which a Council should be formed seems to 
me sufficiently plain It should be in a position, not only to 
give, but to obtrude advice, but it should not be allowed to 
compromise the policy of the Governor, or to obstruct a course 
of action once distinct!) determined upon by him The proce- 
dure which the Governor General and the Governors have to 
follow in over-ruling their Councils docs seem to me somewhat 
cumbrous and antiquated, and I should gladly see it simplified 
by Parliament 

A Council organized in the usual Indian way has gradually 
and insensibly become something more than a merely consul- 
tative body It has become a very excellent ccffitrivance for 
dividing the labours of Government without at the same time 
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entailing that wide separation of departments which is charac- 
teristic of the Cabinet system. In India, at all events, the 
boundaries of departments are to a great extent artificial, and 
much time, paper and red tape are saved by a system which 
enable the Members of Government occasionally to overleap 
these boundaries The present Lieutenant-Governor, than 
whom probably none of us have known a more conscientious 
worker, assures us that with a Council he may hope to dispose 
of the business of his Government — business of which the extra- 
ordinary amount, as disclosed in Mr Grey's Minute, is probably 
a surprise even to those among us who were most prepared for 
the truth 

As an English Member of Council, I may state my strong 
impression that the concession of a full Government to Bengal 
proper will have a very wholesome effect on English public 
opinion, which knows little of Lieutenant-Governors, but under- 
stands a Governor pretty well, and which will accordingly 
cease to impose on the Government of India a responsibility in 
respect of Bengal proper which it is absolutely impossible for us 
to discharge 

If effect be given to the view's of the present Lieutenant- 
Governor of Bengal, I do not think that we need fear to face 
the consequences, even though they should amount, in the 
words of His Excellency the Viceroy, to making the Governor 
General Governor General only over the North-Western Prov- 
inces and the Punjab It may be well, even in India, to state 
what is really implied in this The Government of India could 
still retain an authority which is admitted on all sides to be real 
and effective over the two Lieutenant-Governorships just named, 
one including 30 millions and the other 14 millions of people 
It would still govern directly through Chief Commissioners, who 
are only deputies of the Governor General, Oude with a popu- 
lation of 8 millions the Central Provinces with 7J millions, and 
British Burma with rather more than 2 millions Over the 
population of the Native States, amounting to nobody knows 
now many millions, the Governor General in Council would 
still exercise so much authority at all events as consists 
in preventing or punishing any conspicuous and flagrant w'rong 
He would further still retain by law the power of 11 superin- 
tending and controlling” the Governors of Madras, Bombay 
and Bengal proper, who rule together 70 millions of men “ in all 
points relating to the civil or military administration” of their 
provinces, and of compelling those functionaries to obey cl his 
orders ahd instructions in all cases whatsoever” (3 & 4 Wm. 
IV, c 85, sec 65) Mote than all, the great centralized depart- 
ment of Finance would be in his hands, implying among other 
things an effective control of public works throughout the whole 
of India. When to these duties is added the supervision of a 
vast European and Native Army, and the conduct of the exter- 
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rial and internal diplomacy of India, the Governor General in 
Council must surely be admitted to be at the head of one of the 
most colossal governments of the world, even though the Local 
Government of Bengal should be allowed a greater degree of 
independence than is permitted to it at present Indeed, this 
enumeration of duties does not state the whole truth Is it not 
the fact that India is daily becoming more^difficult to govern, 
more submissive certainly as regards physical resistance, but 
more exacting in its demands for good, precise and politic gov- 
ernment? It seems to me a man must be very unobservant 
who does not perceive that a time is near at hand when either 
the duties of the Government of India must be ill discharged, or 
their sphere must be contracted The present opportunity 
seems to me an excellent one for making timely provision 
against an inevitable future, by conceding comparative mde- 
pendence to a province which, after all, from the very necessity 
of the case, is e\en now pretty much left to itself 

The Secretary of State intimates to us that it is scarcely 
possible to keep the question of the constitution of the Bengal 
Government apart from the question of the seat of the Govern- 
ment of India, I myself do not see that there is any insuperable 
objection to the permanent or prolonged presence of the Govern- 
ment of India in the territories of a Local Government which 
takes the form of a Governorship in Council, and I rather infer 
from Sir H Durand’s proposals that he is of the same opinion 
Let us assume, however, that the higher dignity accorded to the 
Government of Bengal will render it more convenient that the 
Governor General in Council should be absent from Calcutta 
during at least part of the ) ear, and that we are thus driven to 
discuss the evils or advantages of this absence I have to ask 
whether it is really true that the system inaugurated by Sir 
John Lawrence of periodical migrations between Calcutta and 
Simla has failed Is there the least ground for questioning Mr 
Grey’s opinion that it has added very greatly to the efficiency 
and dispatch of official work ? Has it not, at the very least, so far 
succeeded, that it may fairly be taken as the point of departure 
for further arrangements ? These questions appear to me 
likely to be slurred over, through the natural hesitation which 
most of us feel in contending that what has been to some of us 
a personal benefit has also been a public ad\antage 

It must be borne in mind that every argument against Simla 
as an alternative capital has to be maintained in the teeth of the 
fact that for much of the last five-and-thirty years it has actually 
been the alternative capital, if capital be taken to mean the seat 
of the actual Government Further, the actual Government of 
the country tended more and more to fix itself there It is no 
mere conjecture when I assert that, if Lord Elgin bad lived, he 
w'ould never have come near Calcutta again He had already 
spent one summer in Simla, and, of the three which appeared to 
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remain to him, he intended to spend two at Simla, and one at 
spme other hill station The Commander-in-Chief had for some 
time lived, at Simla almost exclusively The truth is, the theory 
that Calcutta was the capital was preserved only by a fiction, 
and a fiction so transparent, that, did I not know something 
of, the power of fictions, I should wonder at men being blinded 
by it The Governor General's Council remained there under a 
President, invested nominally with the full powers of Governor 
General in Council In point of fact, however, a division of 
business was made between the Governor General in the Upper 
Provinces and the President in Council at Calcutta on the 
principle of leaving to the latter all business which was of a 
simple, routine, or common-place character Everything which 
was of importance went directly to the Governor General, and 
there was either a rule or an understanding that, if any matter 
which came before the President in Council assumed the least 
importance, it should be sent on to the Governor General 

The drawbacks on the position of Simla which Sir H Durand 
has stated with undeniable force existed in former days with 
many others which have since disappeared Yet they did not, 
m point of fact, prevent the gradual approach of Simla to the 
status of a capital, and they have not been hitherto assigned, at 
least mot generally, as fatal objections to the resort of Governors 
General to the hills. Great evils are no doubt alleged to have 
resulted from the^tay of the Governors General at Simla, but 
I have always heard these attributed to another incident of that 
stay, the severance of the head of the Government from his offi- 
cial and responsible advisers, the very incident to which the 
present Viceroy has applied a remedy. Moreover, it is to be 
remarked that Sir Id Durand urges against Simla the precise 
drawbacks which are in course of removal The railway will be 
very shortly open to Umballa , before very long it will be com- 
pleted between Umballa and Amritsar, and it is settled that it 
will be prolonged to Attock or Peshawur When these lines 
are somewhat further advanced, and^vhen improvements now 
in progress on the hill road are finished, it appears to me that 
Simla will be fully entitled to the benefit of the argument which 
is usually employed in favour of Calcutta, as against Bombay 
gnd Poona, that modern facilities of communication have 
rendered the precise situation of the capital unimportant 

Sir H Durand has further objected that, through the migra- 
tions between Calcutta and Simla, two months of the year are 
lost The time is greatly too long according to my experience, 
and I should hardly describe the days consumed in travelling as 
necessarily lost to official labour, but no doubt the experience of 
.Members of Council concerned with other departments may give 
a different result I venture, however, with all deference to my 
honourable and t gallant colleague, to express an opinion that the 
argument involves a fallacy — the fallacy nmpjied in testing an 
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exiling, by comparison with a non-existent, system The two 
months supposed to be lost could only ha\c been saved by a 
Go\ eminent which remained the whole \car in one place But 
w here is there such a Go\ ernment in India ? The larger number 
of the Local Go\crnmcnts in India move undisguiscdl) every 
\ tar to the hills, with all or near!) all their Secretariats, and the 
fact is the more remarkable, because these Go\crnmcnts arc not, 
like the Government of India, charged simply with the functions 
of supenntcndLnee and control, but stand in direct contact and 
relation w ith the people More than this c\ cry go\ ernment and 
even administrative functionary in the countr) is perpetually in 
movement during the cold weather or the rains, yet nobody 
ever thought of describing the time spent in locomotion as lost 
Nor is this all The system of the present Governor General 
can onh be fairl) judged bj comparing it with that which it 
superseded, — that is, with a s) stem under which the Governor 
General separated from his Council for four jears together, 
travelled at large during the winter and spent the rest of the 
jtar at Simla I am happj to find mjsclf in entire agreement 
with Sir H Durand in mj estimate of this exploded s)stcm, 
under which important papers sometimes went three times over 
1,500 miles, between the Governor General in the Upper Prov- 
inces and the Council at Calcutta I mjsclf, judging from the 
experience of a single twelvemonth, believe it to be impossible 
for anv human arrangement to have worked more perversely 
The Government of India is now abreast of its work When 
the present svstem began, it was hcavil) m arrear, and, I believe, 
there arc no traces of a period at which it was not in arrear, 
although the work was mfimtclj less than it is now The 
improvement is no doubt parti) ow mg to a cause on the efficiency 
of which Sir H Durand and I are agreed — the presence during 
four jears of the Governor General with a Council which now 
practically consists of heads of departments But I am sure it 
is also due to another influence — the influence of a fairly good 
climate on the quahtv and speed of our work 

Discomfort and disease have so long been the conditions of 
official life in India, and so much admirable work has been done 
under those conditions, that there is, I venture to think, a dis- 
position in some minds to regard them as indissolubly associated 
vv ith the good government of the country Yet surely, in settling 
the question of the capital, it is unreasonable to leave out of 
account the discovery made thirty or forty years ago, that 
nature has been less unkind to us than had been supposed, and 
that within the geographical limits of India there are climates 
in whtch the English race retains or regains its native Vigour 
I quite understand the necessity of guarding against the 
temptation to overrate the value of these climates, and to 
underrate the difficulty of utilizing them Yet there may be 
prejudices of the opposite kind, and the censors of resort 
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to the hill climates should be sure that unconsciously they are 
not arguing as a conservative of the Spanish Indies may have 
argued against the use of the Jesuits* bark in fever, as a practice 
in itself effeminate, and calculated to excite ill-feelmg in those 
who could not afford to purchase the new drug. 

Everything is to be preferred to miscarriages of policy and 
administration, and, if the interest and safety of the British Indian 
Empire do not permit its government to be conducted in a good 
climate, it must be conducted in a bad one Yet the necessity 
is not the less a great public misfortune It is most unfortunate, 
for example, that the area from which Governors General and 
Governors are taken should he narrowed If there is one thing 
more certain than another, it is that the English Parliament, as it 
grows more popular, will be more and more inclined to govern 
its great dependency directly through functionaries known to 
itself and sent from home , and every chance thrown away of 
mitigating the perhaps unreasonable fear of the Indian climate 
which prevails in England is a chance the less for the good 
government of this country Again, the necessity of which I 
have spoken is unfortunate, because, though men bred in India 
may work well in extraordinarily bad climates, nevertheless the) 
have thus much in common with men bred in England that they 
work better in better climates — more efficiently, because either 
more vigorously or more calmly There is no economy which 
a Government can practise like the economy of its servants' 
health and nerve , it mav be compelled to expend them on mere 
resistance to unfavourable physical conditions, but, if it goes an 
inch beyond absolutely neces c ary expenditure, it is guilty of the 
most foolish form of prodigality 

Some very painful statistics of death and disease in the High 
Court during the last five years, which I read the other day in a 
.Minute of Mr Justice Seton-Karr, are fatal, I am sorry to nay, to 
Sir H Durand's impression that the Court furnishes any evidence 
of the healthiness of Calcutta. I am, however, disposed to agree 
with him that on grounds of salubrity alone it would be hardly 
worth while changing the seat of the Government to any other 
place in the plains of India My objection to Calcutta is precisely 
that of which I admit the force when urged against Simla Neither 
Calcutta nor Simla has any claim to be considered a capital in 
the sense in which the word has generally been understood 
One would suppose that the natives of a country to be governed 
from a capital would approach it with tolerable readiness, would 
take their fashions of life and thought to some extent from it, 
would be represented m the society which inhabits it, and would 
reflect the civilization of which it is the exemplar These tests 
of a capital are satisfied by Calcutta so far as regards Bengal 
proper , but, so far as respects the rest of India, Calcutta is 
remarkable for not satisfying a single one among them Not 
even the most powerful of Indian motives, a grievance to 
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hr mlroMtl, will m most bring a native of India, other 

tlnn a Ilrnj ah, to the dreaded ntv laimla is ccrtami) not 
much more rrcoricd to, hut this t rather the fruit of ignorance 
tlnn of fear, a ml Simla In*., brvond doubt, tin advantage of 
Cabuttam the number of experiment! functionaru s from all 
parts of I min who < omr lo it I m\ self ln\< n more there in 
one month tlnn at Calcutta in mx, ant! this m onl) the natural 
result of the difference between a place to \\ Inch ever) bod) w ill 
icum if he can, and a place to which nohod) will come if he can 
help Hut neither etl\ seems to me lo be a capital, unless a 
capital be merrh the spot at w hull the Government nnj be 
for the tu ic being 

It would br unreasonable that, after all I lmc said, I did not 
state afhrnntn rl\ m\ own \ tews of the best arrangcmi nts which 
could be adopted I take the hbrrt\ of calling attention to an 
experiment which I ord I lgm was on the point of Irving when 
he was oxcrtalen b\ death \ standing camp had been estab- 
lished in t lie neighbourhood of Lahore, and there f ord f (pin m- 
t( nded to assemble both the Lxrcutivr nml Legislative Councils 
I venture to Migrc^t that, at the beginning ol the cold season, 
mu h a camp should he established m ar each of the great native 
cities m turn t that the Supreme Go\crnmmt, descending from 
the lulls somrulnt <ooncr than at present, should be received in 
M, and should then proceed w tli such legislation as would more 
tspraalh afl(<t name interests, reserving for Calcutta or 
Pombav, which would be visited afterwards, the discussion of 
t lie budget and of such pro\ ismns of the Codes as arc intended 
for general application N line s of India in anx number would 
resort at that season to Lahore, Agra, Delhi, I ucknoxx, or 
Benares , and tin u could lie no better opportumU for holding 
those congresses of Governors, 1 n utmant-Gox ernors and Chief 
Commissioners, which lnx< bet n r< commended b) high nutho- 
r it x as the best preservative .against tint inU rprox incial friction 
which Ins becorm so annoving of I itc )ears The Supreme 
Govemmt nt of India would thus become peripatetic If it be 
objected tint there is no example of such a Government, I 
answer first that the fact is not so, since almost all Governments 
originating in the conquest of hot countries b) persons born in a 
cooh r climate ha\c*btcn, as a matter of histor), more or less 
peripatetic, and that, even if the objection were well founded, 
the !3ritish Umpire in India is too novel and extraordinary an 
experiment to be dependent on anv precedents, except those 
winch its own experience furnishes I would ask whether such 
a s)stcm as I have described would, in truth, be more than the 
old progresses of the Gov ernor General, cured of one particular 
vice, and adapted to the circumstances and condition of the India 
of the present dav The cost of time and money entailed b) these 
movements might, in m) judgment, be reduced within narrow 
limits by organization and forethought Much of the public 

N 
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and private expense — the first anything but large — and much 
of the loss of time entailed by the system of the lastdour years, 
have been attributable to its provisional character 

¥• * * * sfc * 


No 71 

Application of Enactments to Foreign Territory. 

{23rd April , 1868I) 

Proceedings, Foreign Department, THE position of things appears 
judicial, A, May, 1868, Nos 12, to be this 

Article 84 of the Native Articles of War sanctioned by Act 
XXIX of 1861 is intended to bring persons resident in the 
cantonment, other than officers, soldiers and European British 
subjects, under a sort of semi-military law contained in the 
cantonment rules 

When this article is applied to a cantonment in Bntish terri- 
tory, it is binding on all residents (other than the excepted 
classes) whatever their nationality. 

The Commissioner, however, argues (and probably correctly) 
that, if the Legislative Council had attempted to apply this article 
to cantonments beyond British India by force of its legislative 
authority, it would only affect “ servants of Government” — the 
only class for whom at that time the Council could legislate 
Jbeyond British India 

But the question now is whether the article should be applied 
by the authority of the Maharaja of Mysore, now vested in the 
Government of India. If it be so applied, it will affect all resid- 
ents (save those especially excepted) whether they be British 
subjects or subjects of Mysore or of Travancore or of any .other 
State The fact of residence will bring them under the article 
But to this application of the article by the Maharaja’s 
authority I understand Mr Bow f ring to object I do not exactly 
understand the ground of his objection I imagine (but if the 
fact is not known at the Foreign Office, enquiry should be made 
about it) that there are several cantonments beyond British 
India of which the full sovereignty has not been ceded, in which 
the article is in force with the express or implied consent of the 
Native Chief If so, there would seem to be still stronger 
reason lor introducing it into a place of which the prince is for 
the moment identified with the Governor General in Council 
I suggest that the above view be placed before Mr Bowring, 
and he be asked the precise ground of his objection to the in- 
troduction of the article, which pnmd facie affords wholesome 
provision for the good order of the cantonment If his objec- 
tions continue, he should be requested to state what course he 
would recommend 
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It will of conr<c be understood that the Legislative Council 
had full power to appl) the other articles of war to officers and 
soldiers while the) arc 11 sen ants of Government ” We could 
aKo strike the exception from the 84th article of European 
British subjects if we pleased, since power to legislate for that 
class when in Native States has since been conferred on us 

( Vt c A os ;?/, 7 0 and 0/ ) 


No 72 

ImuuiARY Mihai.s 01 Orissa f Sovcrcignty 
Ma\ t 1 SOS) 

T ms case illustrates in a curious wa> the difficulty of appl)- 
Pror^dtnp» Forrjpn Department* mg modern ideas ana principles 
Political A, July, ib 6 y, New 217 -43 in India 

Tlicrc is no doubt on the one hand that the engagements 
entered into with the chiefs of the Tributary Mchals, together 
with some of the subsequent proceedings of the British Govern- 
ment, arc inconsistent with an) view of the position of those 
chiefs except one which makes them feudatories of this Govern- 
ment (if the langvngc of the Middle Ages is to be cmplo}cd), 
or, if we are to us( the phraseology of modern international 
law, rulers to whom a small portion or fragment of sovereignty 
is n served, sufficient to enable them to exercise some of the 
functions of Government 

On the other hand, there is not a little which bears out the 
view of the Lieutenant-Governor that these estates arc mere 
zenundarics Nothing is more inconsistent with their standing 
in a pure]) political relation to the Government than their 
having been made the subject of legislation Yet they have 
oecn legislated for in iSi6, and, though in the Regulation of 
1805 passed soon after the Tnbutar) M dials accrued to the 
British Government, they are excepted from its operation, the 
language of the Regulation leaves on my mind the impression 
that its framers entertained no doubt of their power to legislate 
for the Mchals, and merely abstained from doing so on grounds 
of expediency Tins indeed seems to have been Mr Mill’s 
opinion, if it is to be collected from his expressions on the 
subject of the exemption of the Tributary Mchals from the juris- 
diction of the Courts It is curious too that when, s6 lace as 
1839, a correspondence took place as to some new rules to oe 
laid down for the internal control of these estates, it took place 
in the Legislative Department 

Few things, again, according to modern ideas, arc more in- 
consistent with political relation than the subordination to ne 
Sudder Court effected by the Regulation of iSi^ The crutn is 
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the acts of our predecessors in entering into these engagements 
with the chiefs of the Tributary Mehals, in legislating for their 
territories, and in placing them under the Sudder Court, were 
not consistent with one another , and unfortunately it is only by 
the interpretation of those acts that the abstract question can be 
settled The explanation no doubt lies in the indistinctness, 
forty or fifty years ago, of lines of demarcation which are now 
being more and more recognized m India* To the framers of 
the Regulations of 1805 and 1816, who themselves possessed 
both executive and legislative power, it probably never occurred 
to make nice distinctions between the modes of exercising those 
powers Nor, again, at a date not far removed from the time 
when the Governor General and his Council were a Court of 
Justice, were the limits of executive and judicial authority likely 
to be very plainly marked The Sudder Court, as has been 
brought out strongly by recent discussions, was to the last an 
administrative, as well as as a judicial, body , and the anomaly, 
such as it is, attached to the High Court 

There are several influences at work which force us from 
time to time to adjust Indian arrangements to modern principles 
But I do not see much use m unnecessarily hastening the pro- 
cess We can at any moment place these Mehals in wholly 
political relation to the Bengal Government, by repealing the 
Regulation of 1816 and by declaring the feudal position of the 
chiefs— -a declaration which the Executive Government is always 
competent to make. But the question seems to me to be entire- 
ly one of expediency No doubt the qualified jurisdiction of the 
High Court might possibly cause inconvenience, since it might 
adjudge the succession to a person whom the Government 
might not think it expedient to make a ruler of But I suppose 
that in 99 cases out of 100 the successor whom the Government 
would itself select, and who would be most popular with the 
people, would be the lawful heir according to Hindu law and 
the usage of the family Now, the practical effect of the Court’s 
jurisdiction strikes me as being that the Government gets the 
best possible legal opinion on questions of successions, which 
are likely to be difficult If the Tributary Mehals are transferred 
to the Political Department, these questions will be debated 
between the Bengal and Supreme Governments Now, the 
Bengal Government has little political experience and is pecu- 
liarly ill provided with the means of procuring good legal advice 
apart from that obtained from the High Court It mignt consult 
the Advocate General, but on points like those adverted to bis 
opinion would possess no special value 

The Foreign Department of this Government is no doubt 
somewhat differently situated But I must say for myself that, 
on the comparatively few occasions on which I have been asked 
tor an opinion on questions of native succession, I have found 
the duty a very unsatisfactory one to discharge. 
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should be a promise to pay to one or all (as might be thought 
most expedient) of the temple managers by name Fresh notes 
should be given out as changes in the management occur 

Though this course will be perhaps sailing rather near the 
’Wind, I do not think it can fairly be said to violate the prohibi- 
tion contained in section 22 of Act XI of 1863 against officials 
undertaking the superintendence of temple property 

[See Nos 10 , 62 , So and ) 


No 74 

Cashmere, Succession of Collaterals 
( 1 8th July , 1868 ) 

It certainly seems to me a very serious thing to promise the 
Proceedings, Foreign Department, succession to Unadopted colla- 
Political, August, 1868, Nos 98A terals In the present case no 
98 F evil seems likely to result, but if 

it becomes a precedent a novelty will be introduced of which it 
is impossible to foresee the consequences I presume the oldest 
collateral (or will it be the newest ?) will claim as of nght 

( See No 77 ) 


No 75. 

Universities, Punjab University 
{29th July, 1868) 

I HAVE kept these papers some little time, because, as the 
Proceedings, Home Department, proposal which they convey IS 
Education, 19th September, 1S68, avowedly founded on conaem- 
Nos I9I-99B nation of the University of Cal- 

cutta, of which I was for four years Vice-Chancellor, I wished to 
be sure that I was not viewing it m the light oi my natural pre- 
judices I will say at the outset that some of the remarks of the 
Punjab Educational Officers on the existing course of the 
Calcutta University seem to me to deserve the consideration of 
Government on their own merits Much of their criticism 
appears to me extremely captious , but, while I think that the 
defects which they pretend to point out are for the most part 
purely imaginary, I have never been blind to the indirect ten- 
dency of the mode of examination prescribed by the University, 
its tendency to prevent the acquisition of a certain amount of 
knowledge, (it will be at best a very moderate amount) by 
students who cannot master a western language It may be 
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worth the while of the Government of India to consider whether 
(so far only as concerns the more backward prownces of the 
Bengal Presidency such as the Punjab and parts of the 
North-West) some importance ought not to be attached to the 
suggestion that candidates for the Entrance Examination should 
ha\c the option of being examined m their vernacular, and that 
the same option should be extended to candidates for the First 
Examination in Arts, so soon as proper evidence can be pro- 
duced that satisfactory %crnacular text-books are available I 
must admit that this time is, in my judgment, far enough away, 
when I read the list of subjects prescribed for that examination 
I ha\e no right to speak with confidence of oriental languages, 
but I venture to think that those who believe they can easily be 
made the instruments of con\eyng knowledge (b) which I mean 
positnc and not literary knowledge), ha\e scarcely paid suffi- 
cient attention to the long and laborious process by wffiich even 
the w estern languages ha\ e been so fashioned as to admit of their 
becoming \ chicles of accurate thought Still it is possible that 
something can be done, and the possibility may deservedly be 
weighed b) the Go\crnment of India It is true that the law 
does not gi\e the Government a direct control o\er the Univer- 
sity But I feel absolutely sure that the Syndicate and Senate, 
although the former bod) has apparently declined to modify its 
sjstem in the particulars above referred to for the w r hole Presi- 
dency would recene with all possible deference a suggestion of 
the Go\ernment for its modification in respect of the less ad- 
vanced proMnces 
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There have, again, been universities where the teaching -was of 
the first order, but where the function of examination was either 
not exercised at all or \ery inefficient!) Such were the Scottish 
Universities fort) or fift) )ears ago, some among which ac- 
tually sold their degrees, even their medical degrees, for money 
If, however, Mr Aitchison and those who agree with him mean 
that the teaching function and the tesbng function improve one 
another when they are blended, I can only sav that m) experi- 
ence and observation point in precisel) the opposite direction 
Teaching institutions succeed, because the) are served b) effi- 
cient teachers, and the name b) which the) are called is abso- 
lutely immaterial But, on the other hand, the process of exam- 
ination or testing results is distinctl) injured by identif)ing 
the teaching and examining bodies 1 venture to say that in the 
German and Scottish Universities the testing process is even 
now ver) far from being on a level with the teaching In the 
English Universities, examination is almost wholl) disjoined from 
teaching, the universities almost exclusively undertaking the 
first, so far as concerns degrees, the colleges conducting the 
practical education of the student While the success of the 
colleges at Oxford and Cambridge is of course matter of opinion, 
it is by the Universities of Oxford and Cambridge that examina- 
tion has been developed into what ma) almost be called a scien- 
tific process , )et one small blot on the system cannot be deni- 
ed — the shade of suspicion, which occasional!) restson an exam- 
iner, if not necessanl) examining his own pupils, )et sometimes 
testing the knowledge of students trained on a s)stem to which 
he is known to be wedded The most satisfactory examining 
bod) I know is the University of London, which has performed 
the difficult feat of inspiring a number of teaching institutions, 
separated by differences of religious creed, w ltb the most per- 
fect confidence in its impartiaht), as well as its thoroughness 
I sa) nothing of the University of France, since, though it is a 
purely examining institution and has the highest reputation, I 
do not profess to be sufficientl) acquainted with it 

I have insisted on the distinction between teaching bodies 
and examining bodies as being the onl) one which has an) real- 
ity, because it certainly appears to me that a plan for a univer- 
sit) at Lahore amounts to a proposal that the Punjab Educa- 
tional Department shall be allowed to test its own results, 
instead of hav mg them tested by an external body much larger 
than itself Doubtless there are some of the results aimed at by 
the Punjab authorities to which the Calcutta University applies 
no tests whatever, because it does not consider them of any 
value, but still, on the whole, the ultimate aim of teaching in the 
Punjab must be much the same as in Lower Bengal, and by this 
project the Punjab Government seems to me to propose that its 
own teachers shall test the degree of their own success This is 
surel) ver) objectionable Even in Calcutta we feel the diffi- 
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cult\ created by the comparative smallness of the educated class 
outside the teaching body, and are too often driven to take our 
examiners from among educational functionaries w I10, thougli 
they may not exactly be set to examine their own pupils in 
thever) subjects in which they have instructed those pupils, 
have nevertheless necessarily formed opinions about them in 
their own lecture-rooms This difficulty will be much greater in 
the Punjab The ad\anccd students are not numerous The 
teaching bod) is but small, and I think it may be said without 
offence that, so far as the higher education is concerned, it has 
not been conspicuousl) successful, perhaps not w T holly through 
its own fault From tins body the gentlemen who will confer 
the degrees of the Lahore University will have to be selected 
for a long time to come, for though assistance may occasionally 
be procurable from outside, functionaries in the Lower Prov- 
inces are too busy to be spared for Lahore , and I fear that, 
if their reports were unfavourable, they would not be summoned 
inconveniently often Nor is it the only drawback on the pro- 
ject that the educational officials in tire Punjab would become 
judges m their own cause The judgment pronounced would 
be ostcnsibl) the same as the judgment pronounced by the 
Bengal examiners on the Bengal students ABA or LL B of 
Lahore would rank with a B A or LL B of Calcutta Now, a 
Bengali Bachelor of Arts or Laws may be a young man who 
has an unpleasantly good opinion of himself, but he has really 
proved that he possesses a considerable amount of genuine 
knowledge These degrees are coming to be more and more 
recognized by the Government, the High Courts and employers 
of various kinds as guarantees of ability, and, indeed, if they 
did not possess an ascertainable value, few natives would sub- 
mit to the laborious preparation required for them But now a 
new university is to be established in the Bengal Presidency 
with the pow r er of conferring decrees colourably the same, ap- 
parently even LL B degrees wdueh admit to the pleaderships 
of the High Courts without examination, and medical degrees 
which carry with them a license to practise Already some in- 
convenience is experienced through the competition of Madras 
and Bombay degrees, but those universities are at a great dis- 
tance, and they are founded on the same general principles as 
the Calcutta Umversit) But the Lahore University avowedly 
repudiates those principles or many of them I agree with Sir 
H, Durand that it is not easy to frame a clear notion of all its 
objects, but it is at all events admitted that some of them are 
not educational but political In some way or other, though 
I am not altogether able to say in what way, the Punjab nobles 
are to be conciliated by the quality of the knowledge diffused, 
or by the methods of imparting it Even, however, if I could 
be sure that the knowledge tested w r ere of the same description 
as that tested by the University of Calcutta, I cannot, for rea- 
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sons above stated, feel any confidence m the sufficiency of the 
tests I venture, therefore, to express a hope that if this uni- 
versity be established, it will be compelled to give some new 
name to its grades, and will not be allowed to put into circula- 
tion com which I will not call base, but which for some time to 
come will be heavily alloyed, stamped with the same mint mark 
as that issued by the Calcutta University 

If there is anything in the argument that the effect of es- 
tablishing the Lahore University will be to take away from the 
efficiency of examination, it deserves the more serious consi- 
deration, because the subsidy of the Government is expressly 
asked on the grant-in-aid principle , and, if I am right, the very 
condition of a grant-m-aid — a stringent system of testing re- 
sults — will be wanting As to the results themselves, I have 
said before that I have failed to gather from the papers what 
the expectations of the Punjab Government are In the first 
place, the Punjab Government does not appear to me to distin- 
guish clearly between the results, no doubt considerable, which 
might be obtained by improved teaching in the Punjab colleges, 
and the results, very scanty at most, which might be looked for 
from a change in the form of the examination papers Next, 
the Punjab authorities seem to have a generally misty concep- 
tion of what they want and of what they intend to aim at One 
thing which, as it seems, may be hoped for, is the improvement 
of the Punjab vernaculars, that is, Punjabi and Pushtoo 
Now, undoubtedly direct efforts have before been made to bring 
about the so-called improvement of old, exuberant and cultivat 
ed languages, but this has been managed by forbidding the use 
of all words except those sanctioned by the best writers Rude 
languages, so far as I know, can only be improved by the 
growth of ideas among the people who speak them, or (as in 
the case of Bengali) by contact with other languages which 
have long been used as media of thought The proposal to 
found professorships for the improvement of rude languages, 
•or at all events to make that improvement a subject of direct 
-study and teaching, seems to me a very extraordinary one and 
likely to lead to very singular results I should say that the 
production of a dialect like the u Pigeon English ” of Hongkong 
and Canton is a not improbable fruit of the experiment Again, 
m what is the cultivation of oriental literature by the Lahore 
University to be different from, or supenor to, the cultivation of 
the same literature by the colleges in Calcutta and its vicinity ? 
First among the objects of the new institution is placed “en- 
couragement to the enlightened study of oriental languages and 
literature ” Whiat is the meaning of “enlightened? 9 The 
only meaning I can attach to it, and I presume the meaning 
which the Government of India was intended to attach to it, is 
that the principles of Western philology and criticism are to be 
applied to Eastern language and literature But, if this be so, 
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the object is the lost which would call forth the enthusiasm of 
the Punjab Cinch, or rather of the classes from whom they take 
their opinions Can anybody doubt for a moment that a Pundit 
learned in the nntne fashion w r ould (if he knew' anything about 
them) regard the labours of the great Calcutta Sanskrit scholar 
who has made natnc erudition famous in Europe as being not 
simply worthless but sacrilegious? Can anything be fancied 
more ofTensne to a devout Mahomedan, possibly with a latent 
leaning towards the Akhoond of Swat, than a really critical 
sifting of his sacred books? The fact is the application of 
modern critical and philological principles to languages m w T hich 
a sacred literature is embodied is essentially a rationalizing and 
dcstructnc process, and so it lias mamfestl) proved in Lower 
Bengal The difference in the point of view' between the 
Punjab GoNcrnmcnt and the subscribers to the university is 
brought out with almost ridiculous clearness in the correspond- 
ence with the Maharaja of Cashmere The Maharaja subsenbes 
(and indeed thanks God that he is allowed to subscribe) {i one 
lakh Srinagn rupees ” to a university which has for its object 
the propagation of the ^rnacular literature and sciences, in 
other words, of the science which places the w'orld on a tortoise 
and of the literature which (whatever be its intrinsic poetical 
\aluc) is taught according to methods w'hich I do not think it 
presumptuous to describe as a multiplication a thousand-fold of 
the worst educational follies from which w f e are escaping in 
England But the Punjab Government in thanking the Maha- 
raja accepts his donation for the “ propagation of literature and 
science through the Indian tongues " It is difficult to conceive 
objects more different than those for which the money was 
given and those for w'hich it was received The fact is, the 
Lahore Unnersity, considered as a teaching institution, must 
either become a laboratory for the production of Moulvies and 
Pundits, or else, from its freer use of vernacular instruction, it 
wall ultimately shock native prejudices far more acutely than 
the institutions in Bengal of which the teaching is in English 
I am very sorry to say anything in apparent disparagement 
of those native sympathies which are alleged as a reason for con- 
senting to the Punjab scheme But, I must say, I think we 
ought to be on our guard against alleged bursts of native en- 
thusiasm in the Punjab Even in my time in India I have 
witnessed several such bursts, as, for example, in favour of 
giving a testimonial to Colonel Elphinstone for his services in 
the cause of female education We ought to know r what soli- 
citation there has been, official or non-official, direct and in- 
direct, and what representations have been held out to the sub- 
scribers There are many reasons at the present time why 
several classes in the Punjab should be willing to contribute 
freely towards any object which functionaries appear to have 
at heart, and the liberality of the Maharaja of Cashmere is per- 
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fectlv intelligible quite apart from hh misconception of the 
object for winch be smb^cribeck 

So far as the Punjab Educational Department complain* of 
certain peculiarities of the Calcutta coarse 1 think it? represen- 
tations desene attention For the rest it seems 4 o me that 
this scheme* instead of coming before in so extremely magni- 
ficent a form should ha\e been submitted in the more mode^ 
guise of a proposal to improve the machinery for the higher 
teaching m the Pnniab colleges- In tab vieyy the suggestion 
of the Delhi College functionaries that the subscribed more} 
should be divided between the Delhi and Lahore college^ nnd 
devoted to the abo\e purpose appears to show gyeat good sense* 


No 76 

ExEcraoN of Decrees in Natjne States. 

[is* j£6$ ) 

THIS is rather a political than a legal Question. The princh- 
P*occe 55 nps Fo^pn Dt^rtntut. pies T\hich govern the execu- 
A, Aupist, it'SS, No^ tlon of foreign decrees m civil- 

ized States are correct]}, though rather broadly, set forth in the 
Circular of April* 1S07 It must be remembered, moreover, 
that, like almost all rules of what is called the u comity of 
nations* ' or In other words private international law, the rule 
of reciprocal enforcement has been Incidentally and locally sub- 
ject to restriction The character of this restriction has been 
pointed out by Mr Justice Boulnois of the Puniab Chief Court, 
though I think he o\ errates the practical importance in this day 
of the hesitation in some countries to accept foreign decrees as 
conclusive- As a matter of fact* the tendency of opinion among 
European lawyers is strongly towards the most liberal inter- 
pretation of the rule and even where the doctrine of the 
country is that a foreign decree is onlv jzClC evidence 

of the claim* hardly any evidence is practically permitted to 
rebut it 

Although there seems to be singular lack of information as 
to the Native States in which reasonable-organized Courts exist, 
yet where they exist* no difficulty, sofar^as I can see. arisen 
The proper answer to give In such a case to an applicant from 
British India is to try the Courts- 

Where* however* the Courts hare no true organization or are 
only the instruments of a despotic sovereign's will* a class of 
difficulties arises on which it would be presumptuous in me to 
offer a confident opinion 1 cannot however, help saying that 
the position of a British Indian creditor vihose debtor with- 
draws into a State of this kind appears to me one of great, and 
Indeed of unexampled* hardship, I believe It is allowed that 
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the It n^inp <lv rs lirgch I me their homes in Nilne Stiles 
md com r theme into British Indn (or purpose* of business 
Tim fo:ri} n Indn trmiin* in British ternton so long ns he is 
ml 1 j monrv, but t br mo nrnt it becomes inconvenient to him 
to jn\ In del 1 he rr< the border As in I nghsh Court 
wo dd m ich n r ln\c jurisdiction, 1 decree is ohtiincd which, 

1 nn\ cd serve, 1 nndr though rt not without cncjuir), 

nn t b n btit ju tier < nmu't be done 

Now, 1 bi\r no hcMtntion in inerting tint, if these Nitnc 
^ntcswrrr ibMduteh independent md were is settled is the) 
ite,thr hull h Govern, mil would unci on their compelling 
the drfmltirp debtor to jn\ Indeed, it is much to be wished 
tl at th r cn r hi which 1 uroprnn Governments now i-di)s put 
fo th thrr fo ir tocomprl itwfirtion to be given to subjects of 
tl nr o\ n who nr r creditor*, were ciscs of ns clcir justic< is 
tl in r t ow 1 r fore tl r GovpniiiKni of Indn 

IT e pnr'u nl re tilt therefore, 1** tint, bcrmmr the^c Stites 
ire r ! u dependent, ind bet imr thn ire more or less under 
tl r vthmitv of the Brito b Government, the Bntisli creditor 
pet lr f pMirr thin he would if tl e\ were not unt)r r our rule 
^ eh i *c mdilous nnonnlv is this might to weigh something 
npv t the ultra politic il irpmnent*' idvmrcd in the Under* 
^mMirv s note \S r owr something doubtless to the suscep- 
tib btir of n dive Chief ( but urclv we owe something ilso to 
< *r 5 »tors who 1 r our ubjrrt^, is against those who, b) the 
1 unption, ln\r abused the privilege of residing temporarily 
under Buti h protection 

1 n\ elf without priVmp confidently on such 1 point, in- 
cline towird tl e (Jude iugj ration tint there should be a sepa- 
rate cn, iprment with < icli chief — if not 1 trcitj, it Icist in 
under tindmj 

Is there mil) my objection to the Pobticii Officer pointing 
out to cich chief the unjust advantages which refugee debtors 
in Ins territories enjov, iml putting it to him whit mode of test- 
ing the foreign decree would recommend itself to him? 


No 77 

Casumthi , SuccnssioN ot Collaterals 
{jth Au%ust t 1S6S ) 

Willi V I think tint the opinion of His Cxccllcnc) the Vice- 
roy is to the services of the 

rontotA^^rK^T" 1 ’ Ca ' l,n ; c, , c H °T °"BM to b» 

regirded is conclusive, and w hile 

I consider it most expedient to like some stej) which ma) reas- 
sure the present Maharaja after the persistent attacks made on 
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his Go* element, I feel myself compelled to agree on the Ques- 
tion of principle with Sir H Durand I cannot doubt that this 
concession, if made, will almost immediately become known to 
the other native Chiefs of India ana v* 111 be made the founda- 
tion of universal denards fo- similar indulgence. If it be true 
that the ninutest distinction accorded at a Viceregal Durbar 
makes its way to e\ery Court m India and is cited as a preced- 
ent or a grievance on the next aaailaVe occasion, bow can we 
puss bly suppose that the establishment of a new principle of 
succession in a Hindu House will be regarded as exceptional and 
as affecting that House alone 7 The Cashmere dynast) rules a 
wealth) and powerful State, but the claim to consideration 
appears among natne Chiefs to rest not more on extent of 
dominion than on antiquity and splendour of family descent. 
How can we deny to families whose antiquity inspires an almost 
religious re\erence that which we concede to a d) nast) whose 
origin is extremel) modem, and viewed, 1 believe, with anything 
but respect 5 

The existing s)stem of succession among quasi-soi ereign 
Hindu princes in India has the advantage of extreme simpli- 
city The right of adoption m default of heirs of the bod) — 
row firmly secured to them — amounts to a power nested in the 
reigning chief of selecting a successor from among his collater- 
als To tale a aery famous illustration, it is the rule of succes- 
sion which practically obtained in the early Roman Empire, 
though m that case the power of selection could be exercised 
not only b) adoption but b) will. If we once depart from this 
simple principle, I own that, from a purely legal point of new, 
I cannot look forward without dismay to {he sea of doubt on 
which v e shall be launched What is the rule of succession to 
a Hindu so\e^eignt) among un^elected collaterals 5 The 
answer is that nobody knows !\ot only does the general 
H ndu Law of Succession to pm ate property give us little 
help in solving the question, but it rather confounds oar ideas, 
beca.se (putting aside some unimportant exceptions) it is essen- 
tially a system of class-succession excluding primogeniture In 
caccc^ion^ to a Hindu so*ereigrty does the cohateral \ ho is 
rearer to the founder of the House exclude the collateral % ho is 
nearer to tl c last reigning chief 5 Does a nearer collateral con- 
nected tl ~ough females only exclude a mo r e remote collateral 
conr'cted tl ro.gh males 4 A man may of course bn\e an 
option on these t ~o points founded on supposed aralogies in 
Hirdu or c\en m Erghsh law , but in 1 -lIIi robody can gne a 
rcpH vnta co^fcercc or certairty It happen^, ho\ ewer, that 
o-t of t^e two que^Mo^s aboie suggested ^ re w the largest and 
1 ' 00 J est % am, or rath' r senes ' of % am, in which the Eng ish 
m mjmdy 1 as been iniolicd The fact is tl at nothing is rr» 
♦m'y ir r elf, a^d nothing has been roa gmd^ally settVd, 
th nr% tl e c } tf tn o ( collateral sure on to European sovereign- 



MINUTES BY SIR H S MAINE 


I 9 I 

tics , and it is no slight thing to propound the same set of pro- 
blems for decision in India 

I am informed that in Oude, where the property of certain 
families claiming a “guddee," andiprobably older than most of 
the reigning Houses of India, descends indivisibly, there is no 
pretence whatever of the existence of any general rule of colla- 
teral succession applicable to such a case, but each family pro- 
fesses to ha\e a complete set of provable family usages govern- 
ing its own successions It is extremely improbable that the 
reigning Hindu Houses can produce proof of any such customs, 
partly because of the virtual universality of the system of adop- 
tion, partly on account of the recent accession of several of 
them to sovereign power and their previous obscurity 

It may be said that the British Government will decide 
between the conflicting claims of collaterals But, unless it be 
distinctly stated that no collateral is to succeed as of right, the 
promise to allow collateral succession will be regarded as a pro- 
mise to respect the right of collaterals to succeed, and each 
collateral will be practically invited to make preparations for 
pressing his due claims I venture to assert, too, that, in ninety- 
nine cases out of a hundred, the future British Government of 
India, having no reason h prion for preferring one collateral to 
another, will select the one whom it supposes to be legally 
entitled to succeed, and the question of legal right wnll be raised 
after all But, if any other candidate seems to a portion of the 
people to have a better claim than the nominee of the British 
Government, what security have w f e against an outbreak of 
partizanship similar to thatw r hich, in spite of all the influence of 
the British powder, has just plunged a miserable little Cuttack 
State m war ? 

One very unfortunate result of diminishing the inducement 
to Hindu Princes to adopt will be that minorities will obviously 
become much rarer An adopted successor is almost invariably 
a child , a collateral successor will almost invariably be a grown 
man It seems to be generally admitted that there is no happier 
episode in the modern history of Native States than the minority 
of the chief The Bntish Government, temporarily assuming 
the administration in a tutelary capacity, secures for the young 
prince the best education available and for the people the best 
possible combination of Native and British institutions, without 
exposing itself to the suspicion of intended annexation, and 
without placing itself under the temptation to go too far in 
anglicising the country Nobody denies that the best-governed 
Native States ow r e their superiority to a minority wisely dealt 
with 

I cannot help believing that the just claims of the Maharaja 
of Cashmere might be met in a simpler manner Advantage 
might be taken of the policy so conspicuously inaugurated in 
Mysore His attention might be directed to what has taken 
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No 79. 


RAMI’ORI Cl SSION CAsr. 

{nth Avcust, 1S6S) 


PrrKTrt!irip^, Fcmpi P^pirtmcnr, 
rolilie.nl Au;tum No 331 


Rathi R more linn a )ctr ago, an opinion given by the 

Advocate General to a private 
client attracted the attention of 
Government, Mr Covvic had 
->pjnrcntlv been consulted on the question whether a particular 
District Court in Bnt.sh India retained jurisdiction over certain 
lands comprised in territory which the Governor General in 
Council, on behalf of the Queen, had transferred, or affected to 
transfer, b\ Minnud to the Nawab of Ramporc, to be held by him 
in the same wav in ever) respect in which his patrimonial 
dominions arrholdcn, Mr Cowic advised that the effect of the 
transfer bj <unmtd was inercls to assign the revenues of the 
terntorv comprised in the sunnud to the Nawab, w ho thus became 
in rrspret of that territorv a jaghccrdar in British India, and it 
followed that tin constitution of the jagln cr in no respect impaired 
the jurisdiction of the British Court The sunnud purported un- 
qucstionabl) not to cr< ate a jighccr but to transfer territory in 
sovereigns , there had, however, been irregularities in the 
transaction, which lnd been animadverted upon bj the Secretary 
of State, and lienee it was at first supposed that the Advocate 
Gcnrral considered some of these irregularities to have been 
so formidable as to prevent the declared intention of Govern- 
ment from taking cfTcct He was, however, requested to state 
the grounds of his opinion, for the information of the Governor 
General in Council 

The rcpl) of Mr Cow ic has been received, and it proves to 
be of a much more serious nature than had been expected He 
waives all consideration of accidental irregularity, and he is sa- 
tisfied to regard the sunnud as if it had emanated directly from 
the Crown He affirms that, even if it had so emanated and 
had clcarl) indicated an intention on the part of the Crown to 
transfer sovereign rights, it nevertheless could not have effected 
more than a transfer of the Government revenue The Officiat- 
ing Secretary, the Under-Secretary, and the Assistant Secretary 
have pointed out the extremely grave consequences of this 
doctrine. Man), if not most, of the rewards of loyalty conferred 
since the mutinies on native Chiefs have consisted in gifts of 
territory made through the instrumentality of sunnuds The 
portions of territory so transferred have been treated by the 
chiefs as an accession to their own dominions They would 
assuredly regard with extreme disgust an announcement, that 
they had merely been constituted donees of the revenue, and it 

O 
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if not for *q t^c** ion. The argument of Sir Barnes Peacock 
wlwb 1 Inve cited appenrv to meet Mr Cowic's objections to 
thr erratum of nrv\ tribunals and the introduction of new laws 
in the <r*!r<l lcmlor\, otherwise thin bj P.irliamcntiry legis- 
lation If we Ime thr implied *anthonof Parliament to the 
acquisition of trmlon, wherein tlir sphere of Indnn legislation 
n enlarged and the power obtained of establishing new tribu- 
rak ^nd inttoib emp new laws, it «*rcnn to follow tint we cm 
go through thr convene operation and b) cession of tcrritor) 
obliterate the Court and law which arc the creation of Indian 
Irgi lahvc ntithor ita « 

A», however, f said before, I incline to the brlicf that the 
\dvocate General dor* not intend to den) thr power of the. 
Crown to Iran fer portions of Indnn tcrritor) in sovereignty 
or <cmi *ovrrnpnt\, but onlv to dern the power of effecting the 
tramfrr b\ Minnutf I understand him to maintain tint a treaty 
is imh*pc:nabl\ necc^irv for an effectual alienation, and that 
a Minmid n as inappropriate as would be, in I tiropean inter- 
national transactions, an Pupil* h conveyance with its muHipbcd 
tr*r:rncc to feudal rule*' ami to the Statute of Uses Now, a 
Minnud is undoubted!) the instrument In which the Indnn 
Government ordmanlv prams land or revenue to one of its 
subject and I quite admit that in a case where the intention 
to .alienate MUerngnt) or to dispose of revenue w as doubtful 
Mr Cowic's reasoning might be entitled to w eight The sun- 
mid, however, which is brforc us clearly recites an intention 
to confer the same rights in the transferred terntor) which 
the Nnvvib enjovs over Ins inherited dominions, .and hence 
Mr Covie must be assumed to make even thing turn on the 
cmplovmrnt of a Minnud instead of a treat) It must be 
recollected, however, that in international law, and in the 
(7//nj/-intcrnilionil law applicable to India, facts arc every- 
thing, and the fact s C cms to Lc established b) the Secretary's 
notes that sunnuds have been about as frequent]) cmnlo)cd as 
treaties in adjusting and declaring the relations of the native 
Chiefs to the British Government It was in fact the ordi- 
nir) mslruim nt of contract, grant or cession u^cd b) the Em- 
perors of Hindoostan, and so it has descended to us. The most 
important privilege ever conceded bj the British Government to 
native princes — the unqualified right of adoption — is solely 
secured In stinnud, and parts of the territories even of chiefs so 
considerable as the Maharaja of Patiala arc held under no other 
instrument. It would seem, too, that sunnuds arc not neces- 
sanl) unilateral 1 hey often impose on the recipient obligations 
which he is taken to have assented to through the act of accept- 
ance They appear in fact to ha\c no distinctive peculiarity 
except tlm they are couched in the tone of a superior address- 
ing an inferior * * * * * So far, however, from being 

anomalous, the assumption of supenont) in a surlnud is highly 

O 2 
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'lpp-opnitc and natural in India , and I am com meed that ex- 
amples of a simitar assumption having become a common 
form might be produced m Europe, if the instruments were 
examined to which the quondam Emperors of German) were 
parties 

1 \ enturc, how*ev er, to think that the doctnnc of the extreme 
importance of the distinction between a treat) and a sunnud 
betmvs a deeper misapprehension If European principles arc 
to be applied to the interpretation of the relations between the 
Indian Government and the native Chiefs the) must rather be 
the principles of the law of nations than those of English muni- 
cipal law Now, while it is \er\ natural in an English lavvver, 
who is accustomed to rights and duties flowing directlv from 
conve)anccs t to attach the greatest importance to their form, it 
cannot be said that international law attributes an) such import- 
ance to documents International law has u modes of international 
acquisition n know n to itself, which are set forth at length in the 
t'\!- l )Ools (for instance, Phillimorc, Vol i, pp 235-315) , but, 
follov ing Roman lav , it regards documents, not as modes of 
acquis.tion, but as evidence of acquisition according to a parti- 
cular mode It is not, I think, presumptuous to affirm that 
(though the expression ma) sometimes be found in writers of 
some authoritj) it is in ^trictrcss incorrect to sa) that terntor) 
is acquired b) treat) B) a treat) the high contracting parties 
ma) bind themselves to effect or sufTcr an acquisition of terntor) 
alter one of the modes known to public law , or, again, a treat) 
nav furnish irrefragable cv idcnce that such an acquisition has 
taken place, or it ma) supplv binding admissions of the fact 
But '■‘cquiMtion o- alienation cannot be said to be effected by the 
treat) itself or b) an) o*her document* From these principles 
appears to flov* the broad doctrine of \\ hcaton that the form of 
a treat) is immaterial, and it would Q ccm to be a legitimate con- 
clusion from them that there was nothing inappropriate in the 
s nnod given to tic Navvab of Rampore Strictl) spealing, 
the alienation \ as effected b) the deliver) of the temtorv to the 
Nav ab The sunnud, reciting the intentions of the Crov m, 
'Upplmd vhat in Roman and international law is I nov n as the 
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No 80. 

Act XX of 1863 , Religious Endowments 
{a and August , t 868 ) 

This case lias now come back to me for the third time, and it 

Proceedings, Foreign Department, SCemS t0 me that f, Satisfactory 
Revenue A, September, 1868, opinion unon it will not be ob- 
No 29 tamed unless it be circulated 

In order to understand it, I think it is only necessary to read 
the letter from the Central Provinces, dated the 17th of last 
March, and my own note in the Foreign Department, dated the 
nth of last month (put up) 

It will be seen that, in order to prevent the fraudulent sale of 
Government paper held in trust by temple managers, I suggested 
that the transferability of the notes in their possession should be 
destroyed by erasing the words which have the effect in law of 
rendering them negotiable 

The docket sent on this note and His Excellency the Gover- 
nor General's from the Foreign Department to the Financial 
Department was no doubt misleading, and led the Controllerand 
the officers of the Department to believe, to a certain extent, 
that their opinion w T as asked on a question of law r , whereas the 
only point to be ascertained W'as whether a particular process of 
issuing and cancelling notes was mechanically practicable 

The form of note sent up by the Controller has, however, as 
it happens, raised a new question So far as it goes, this note 
w ould do perfectly w ell, although the words " for the time being " 
should be inserted after (e Trustees," and, as I advised in my 
first note, the precaution of wanting ,f not transferable " across 
the face of the paper should be adopted 

But unfortunately this form of note has not any real bearing 
on the question raised in the Foreign Department 

The suggested note makes interest payable to the trustees 
of a charitable institution, about w r hich there is no difficulty, but 
the question in the Foreign Department related to paper in the 
hands of managers of temples, wffiich are in a very peculiar 
position 

There can be no doubt that much the simplest mode of pre- 
venting these frauds would be to make the interest payable to 
the (i Manager or Managers for the time being of the temple of 
F Y ” But here the true point arises, which is whether the 
issue of such a note is not a violation of section 22 of Sir Cecil 
Beadon's Religious Endowments Act (XX of 1863) The words 
I am afraid of are those which debar the Government from 
having anything to do with the u appropriation of any endow- 
ment," but the general spirit of the section should also be con- 
sidered 
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rules is meant to be the non-conveyance or non-delivery of the 
letter posted in breacli of those rules Suppose a rule made 
that no letter should be posted except in a certain shape or 
unless under a certain size Such a rule would be quite justi- 
fiable, but what would be thought of a criminal penalty imposed 
on persons posting wrongly-folded letters ? It is clear the Gov- 
ernment ought not to have the general pow r er suggested by the 
Advocate General No doubt the case put by Mr Monteath is 
a comparatively strong one, but the penalty ought to be ex- 
pressly prescribed by the Act, and I myself am not clear that 
the law ought to be changed before the experiment has been 
tried of directing letter-carriers not to deliver letters registered 
till the receipt has been signed 

All Mr Montcath's suggestions should be considered to- 
gether And here I may remark that the Secretariat note re- 
commending that the question be referred to the Legislative 
Department “for consideration " appears to indicate that a very 
stringent order recently made by the Governor General in 
Council has not been communicated to the Financial Depart- 
ment It is to the effect that nothing should go to the Legisla- 
ti\ e Department unless all matters of policy have been con- 
sidered and decided either departmentally or (in important 
cases) by the entire Executive Government Unless in speci- 
ally excepted cases, the Legislative Department is notan initiat- 
ing department, but only carries out ministerially the orders of the 
Executive Government. It is very important that this principle 
should be borne in mind. 


No 8 2 

Act III of 1872, Brahmo Somaj Marriages 

t 

(4th September , 1868 ) 

At the request of the Viceroy, I had recently an interview 
. with Babu Keshub Cbunder 

Js. M. a ;Ts^r', a ,r Dtp " S'-. «■' i" 3 " *"■» of 

the sect known as the Brahmo 
Somaj The Brahmos have of late years become unwilling to 
contract marriage, or to allow their children to contract marriage, 
with the ceremonies practised among Hindus It seems, how- 
ever, that after abandoning these practices, they consulted the 
Advocate General as to the legal consequences of so doing, and 
he advised them that inasmuch as they had quoad their marriages 
ceased to be Hindus, but had not conformed to the discipline 
and ntes of any religion recognized in India, it was clear in his 
opinion that their marriages were invalid, and that the issue 
were illegitimate The Brahmos, therefore, deputed the Babu 
to pray the Government of India for legislative relief It seems 
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to me clear that relief m some form ought to be given, since it 
cannot be the police of the Queen’s Go\ eminent in India to 
debar an) class of Her Majest)'s subjects from contracting law- 
ful mamage 

The Bill prepared with the object of gmng relief is now 
circulated Its principle ma) be said to have been long since 
affirmed b) the Indian Government and Legislature, since it is 
onl> a slight extension of the principle embodied in Lord 
Dalhousic's so-called Lex Loci Act. XXI of 1850 The defect 
of that Act, which was perhaps accidental, is that it onl) con- 
templates the first generation of comerts or dissidents from 
Hinduism This generation is relieved from all civil disability , 
but it appears not to have struck the framers of the law that 
pro asions were required to meet the case of the second and 
ulterior generations in respect of mamage and inheritance In 
the course of preparing the Bill, however, some difficulties have 
presented themselves, which have made me think it desirable 
that the Bill as drafted should be seen b) the whole Council 
It has been found unavoidable to make the measure more 
general than was at first intended I certainl) hold it to be 
good polio) in India, considering the unknown depths of native 
feeling on the subject, to confine relief in matters connected 
with religion as much as possible to the class which seel s it 
and establishes a case for it. On the same principle, therefore, 
on which the relief of the Native Converts' Rc-mamage Act 
was confined to Christians, though there mav have been other 
clasps in the same position, I would gladly have limited the 
operation of this Bill to the Brnhmo sect But, after much con- 
versation with Babu Kcshub Chunder Sen, 1 find that the sect 
has parsed through many phases of religious feeling. The 
process b) which it is recruited, the abandonment b) }oung 
educated natives of Hinduism and of Hindu rites, is unques- 
tionably on the increase, but reluctance to enroll themselves in 
an) one sect, or to profess an) definite creed, is increasing also 
In the column of the register of the Calcutta Umversit) in 
which the 11 religion* 1 of the undergraduates is recorded, mav be 
<een ever) sort of novel creed “Theist," ,f Vcdaist/' “ Pan- 
theist” and u Spiritualist ” arc among the commonest, and it is 
to be recollected that the voungmen whoso described them- 
selves have about reached the age at which natives marr) If, 
th^n, we were to confine tl c measure to * f Brahmos,*' v c might 
lave applicants fo*' a fresh measure declaring that they could 
no* conscientiously subscribe to the Bralimo creed 

He^cc it has b^cn found nectssar) to rrl ^ the persons in- 
t^cdirgto contract marriage declare simplv that the) do not 
p*ofe<s Christianity, and that thtv object to bn named accord- 
ing to the rit^-s of the u Ibrdu, Mai omedan, Buddhst, Parser, 
c* Jrv^V rel gion There arc of course c*hcr “ x< cogntrrd 
religions fr tn Irdia besides these, but it docs not seen rcce^- 
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snr\ to pro\idc for the case of objection to marry according to 
the rites of the Gond or Sontal fetishism 

The question for the Government is whether there is any 
political danger in this generality. The Bill is in substance a 
Bill to legalize cml marriages in India 1 should answer the 
question in the negative, because, as 1 said before, I consider its 
principle to have been settled in all its scope by the Lex Lon 
Act The civtl marriage of Chrtsttans in India, i e , marriage 
by a Registrar, has, I should observe, been legalized by Act of 
Parliament 

Babu Kcshub Chunder Sen wished fourteen fixed as the 
marriageable age for girls The religious opinions of native 
girls of that age not being probably of much importance, it 
struck me the power of civil marriage might be abused by in- 
ducing the daughters of orthodox Hindus to marry against 
their parents’ wishes According!}, section 2, clause 3, of the 
Bill provides that, though a female can contract marriage at 
fourteen }cars complete, she cannot contract it without the 
consent of her parents or guardians until she has completed 
eighteen }ears 

Under section 3, the Registrar of these marriages is to be 
appointed b) the Local Government, but he may be, and prob- 
ably will be, generally the Registrar of Assurances, who is the 
Marriage Registrar alread) for Parsees 

Section 17, winch is intended to validate the past marriages 
of Brahmos, requires attention 

The table of prohibited degrees appears, I confess, to me 
somewhat unnecessarily and pedantically full , but it is that 
desired by the Brahmos themselves, and I am told it is in ac- 
cordance with native ideas, and that it is founded on the notion 
that persons who can perform the shradha together cannot 
intermarry 

I ought to state that Babu Keshub Chunder Sen was anxious 
to have a legislative declaration that the descendants of persons 
marrying under the Act should inherit according to the Law of 
Inheritance applicable to the last ancestor who professed a re- 
cognized native religion But I have abstained from complying 
with this request because it seems to me that all which the 
Brahmos require is given by the existing law as laid down by 
the Privy Council in a most important case, Abraham v Abra- 
ham (Moore's Indian Appeals, p 195) It was there decided 
that a native abandoning Hinduism or Mahomedanism as a re- 
ligion may at pleasure continue to live under Hindu or Maho- 
tnedan civil law, or may exchange it for any other recognized set 
of usages The provision, therefore, requested by the Brahmos 
would in reality abridge their liberty A Brahmo may wish to 
adopt Christianity and with it (as was the case with the parties 
in Abraham v Abraham ) English law There seems no reason 
for preventing his doing so 
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No 83 

Salt-duty 

( rgt/i September , 1S68) 

As in the ease of the proposals for a new mode of estimating 
Proceedings, Financial Department, our Opium rc\ enue, I think we 
Separate Revenue, October, l863, are under great obligations to 
No 27 Mr Strachey for the pains and 

shill with which he has examined a most difficult question 

I feel specially indebted to him myself as an English Mem- 
ber of Council necessarily much dependent on the evidence of 
others for my opinions While 1 trust I have given proper 
weight to the strong and decided view of this subject known to 
be taken by the Viceroy, 1 have nevertheless felt that there was 
a lack of positive recorded evidence to which appeal could be 
made, and that, on the whole, the accessible testimony pointed 
to a conclusion as to the pressure of the salt duties on the peo- 
ple different from that which the Government seems now f dis- 
posed to accept 

I am bound to state my impression that, m respect to the 
Lower Provinces of Bengal, there is not even now a sufficiency 
of evidence that the price of salt presses hardly on the people, 
and I venture to hope that enquiry will be made of the local 
authorities before the proposals under consideration arc adopted 
But Mr Strachey’s paper appears to me to go a long w r ay to 
prove the proposition with which it starts as applied to the 
North-Western Provinces, Oude, part of the Central Provinces 
and part of the Punjab This proposition is that “ much hard- 
ship is caused to the poorer classes in many parts of this Presi- 
dency by the high prices and the insufficient supply of salt ” 

Mr Strachey seems to me further to have shown that the 
high prices are mainly owung to the insufficient supply — that 
this insufficient supply is greatly attributable to the perverse 
system under which the salt duties are levied, and that the pro- 
per and urgently-needed remedies are the construction of a rail- 
way to the sources of supply in Rajputana, and the utilization 
of those which exist in our own territories I think, too, that he 
has made out a strong case for the abolition of the frontier duties 
on the export of sugar 

But, when I come to his specific proposals for a reduction of 
the salt duties, 1 must frankly say that the demonstration jdoes 
not appear to me to be equally complete After showing that 
the consumption of what among a grain-eating population is, if 
not a necessary, at all events an essential comfort of life, does 
not nearly come up to the probable inclination of the people, 
and after pointing out the causes of this inadequate consump- 
tion, Mr. Strachey, in the 21 st paragraph of his Minute, lays 
down broadly that “the mere reduction of duty would give very 
little relief to the people ” He adds— .“We should lose revenue, 
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and the quantity or salt imported would not seriously increase ” 
1 am not sure whether I press these words too hardly wdien I 
suppose that they appl) to the whole duty on salt At all events, 
when Mr Strachey in lus 26th paragraph proposes to reduce 
the duties b) eight annas in Upper India ana four annas in 
Lower Bengal, he immediately adds that “it will not be safe to 
reckon on any important increase of consumption m the first 
jear” And it appears that his utmost hopes do not lead him to 
anticipate that the augmentation of consumption wall be repre- 
sented b) more than a recovery of 4J lakhs, out of 44^ lakhs, of 
rc\enue gnen up 

In any country it may be expected that a reduction of duty, 
very* small in proportion to the total cost of the duty-paying 
article, will be wuthout immediate effect on price and consump- 
tion , and in India especially it seems likely that immobility of 
habit would lead to the fraction of the duty abandoned by Gov- 
ernment remaining for a long while in the hands of the dealer* 
Of course, there are cases in which this must be submitted to at 
the outset of a new' policy, but the present does not certainly 
seem to be one of those cases, since 1 understand Mr Strachey 
to be of opinion that, until certain considerable public works 
ha\e been earned into execution, hardly any reduction of duty 
would enable the dealers to import into Oude and the North- 
West appreciabl) larger quantities of salt, and to bring it to the 
doors of the consuming millions 

The conclusion, then, which I am compelled to draw is that, 
if effect be gnen to Mr Strachey ’s proposals as to reduction of 
duty, the re\enue gnen up will, to the extent of 40 lakhs at all 
e\cnts, simply swell the profits of the dealers in salt, and that, 
although the consumer m Lower Bengal may in future years 
derne some advantage from the reduction, the consumer m Up- 
per India cannot be appreciably benefited until a railway to 
Kajputana has been constructed, and until the saline sources 
m Oude have been utilized under a new system 

If it be absolutely true that there is a "salt famine J * in the 
North-West and Oude, wdnch can only be relieved by providing 
facilities of conveyance which it will take years to provide, Sir 
R Temple's proposals are open to the same objections as 
Mr Strachey’s , but, as it is probable that this strong statement 
admits of some limitation, the Financial Member's scheme would 
probably be more operative than Mr Strachey's as involving a 
greater reduction of duty But, I must confess, I cannot get 
over the difficulty felt by Sir W Mansfield If the problem is to 
bring up the consumption of the Bengal Presidency to the Exist- 
ing standard of Madras and Bombay, how can w r e adopt a 
measure which will tend to low r er the standard of the Southern 
Presidencies 5 

Turning again to Mr. Strachey's proposals, I do not under- 
stand that either he or Sir W Mansfield, who agrees with him, 
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expect m point of fact that any present perceptible relief will be 
given to the consumer It is the “ inauguration ff of a new salt 
policy which they desire They wish, if I am not mistaken, to 
commit the Government by a decided step to a reduction of the 
salt duties and to an extension of direct taxation I perfectly 
understand all that is generous in this programme, and l do not 
for a moment quarrel with it because it may be called “ senti- 
mental.” But, with genuine deference to gentlemen whose 
studies have lain in this direction so much more than my own, 
I doubt whether the plan which commends itself to them can 
be justified on financial principles I can hardly be wrong in 
saymg that, if taxation be reduced with a view to give relief to 
a particular class, the relief should be a real relief flowing under 
the operation of economical laws from the measure of reduc- 
tion Still more strongly do I think that no class should be 
asked to submit to additional taxation unless a clear material ad- 
vantage is conferred either on itself or on some other class which 
has an equitable claim to be relieved at its expense It is sure- 
ly without precedent that a Minister of Finance should propose to 
increase or reduce taxation without tangible prospect of a parti- 
cular result, solely by way of a moral guarantee that he or his 
successor will hereafter add to or diminish the public burdens 
at a time when that result is attainable 

The question is one upon which l give my opinion wuth hesi- 
tation, but, upon the information before us, l think that further 
enquiry should be made as to the incidence of the salt duties in 
Lower Bengal, and that, all possible speed bein£ made with the 
works required for an augmentation of supply in Upper India, 
the reduction of duty should be postponed till those works ap- 
proach completion, w f hen — and when only, as it seems to me — 
the reduced duties can have fair play 

Mr Strachey has referred to the conclusion drawn by me 
from the fact stated on high authority that salt was not usually 
paid for, but given by the dealer ostensibly for nothing along 
with the grain purchased Mr Strachey argues that this proves 
nothing more than the inability of the people to buy more than 
the smallest quantities of salt He may be right, but the fact 
was certainly adduced in Council as explaining why it is that 
the pressure of the salt duties is not consciously felt or com- 
plained of by the people 


No 84 

Legislative Department , Statute 33 Vict , c 3, ss i and 2 
{22nd September , 1868 ) 

I BEG to propose to the Government certain changes in its 
Proceedings, Home Department Legislative Department which 
(Legislative), October, 1868 No u are calculated, in my opinion, to 

increase its efficiency and usefulness. 
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It probabU did not cvnpc the notice of m) colleagues that 
the Secret arv of State for India, m withdrawing the "Governor 
General of India M Hill latt l\ before Parliament, suggested — and 
indeed promised for Iiuiim If, if he should be in office — that it 
should, lmnudntcl) on its rc-mtrodm lion, be referred to a 
Select Commute* The Pill, 1 need scarce!) state, proposed to 
in\cst the Governor Cu m ral in Executive Council with a power 
of summan hpislalion in n spt ct of the less advance d parts of 
tin Indian temtoru s I In oci tirrcnccs on the North-\\ estern 
Irontu r have more reernth calh d our att( nlion to the advan- 
t tges which would attend our possession of this power, and we 
have expresM d to tin Scerctarv of State a hope that the Queen’s 
Government will propoM to conftr it on us h) an) measure re- 
lating to India which ma\ hr submitted to P rhament I think 
we nn\ confidrntiv hone that much time will not elapse before 
we ha\c authont) to legislate summanl) for the wilder parts of 
the countrv 

It srrms obvious that, as soon as we begin to exercise this 
power of summit) legislation, the functions of the Legislative 
Council will be somewhat limited, hut the duties of the Legisla- 
tor Department of the Government of India will acquire incrcas- 
c d importance 

Certain ordt rs recently made b) the Viceroy will also add 
considcrahh to the responsibilities of the Legislative Depart- 
ment As the law requires the assent, not of the Governor 
General in Council hut of the Governor General individ- 
ual!), to all Pills passed b) the Local Legislatures, and as 
it is the previous sanction of the Governor General individually 
which is prescribed for some of those Bills, local Bills used 
until latcl) to he sent to the Law Member of Council, and 
sometimes to other Members, for an informal and unofficial 
opinion But His Exccllcnc) has rcccntl) ordered that locaJ 
Pills of all kinds, and sent up for whatever purpose, shall first 
be considered in the department to which their subject natural- 
Iv belongs, — for instance, in the Public Works or hinancial De- 
partment, — and that a departmental opinion on their policy 
shall there be given, all or part of the Gov ernment joining in 
that opinion according to the usual practice They are then to 
be sent without exception to the Legislative Department, where 
an opinion will be given as to their technical form and suffici- 
ency on the responsibility of the Law Member of Council Fin- 
ally, the Governor General will make up his mind as to the 
course proper to be pursued in according sanction or assent 
There seems, therefore, to be good opportunity at the pre- 
sent moment for calling attention to defects in the organization 
of the Legislative Department It is difficult not to speak of 
the “ Legislative Department 71 but in point of fact there is no 
such department There is a Legislative Branch of the Home 
Department, and the Legislative Department is officially a sub- 
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department of the Home Office The strictness with which this 
subordination was enjoined upon us after the enactment of the 
Indian Councils Act in 1861 was doubtless connected with the 


desire then prevalent to prevent the new Indian Legislature 
from imitating the former Legislative Council and (to use a 
phrase which I have heard and read) lt giving itself the airs of 
a Parliament ” It is not necessary to consider here whether 
the measures taken to ensure that object have or have not been 
successful No doubt the vastly preponderant opinion in India 
is that they have been too successful, and that the present 
Indian Legislature is wholly wanting in independence But, 
whether they have succeeded or not, I think all my colleagues 
will agree ^with me that the dependence of the Legislative De- 
partment on the Home Office has not contributed in the slightest 
degree to the result It has been wholly without influence one 
way or the other 

The advantage expected from the connection of the two 
offices not having been obtained from it, I proceed to mention 
the inconveniences of various kinds which an experience of six 
years shows me to be entailed by it The first is the occasional 
great and annoying delay With the press of business which 


has set in upon all our offices, the passage of papers through two 
of them is always a cause of delay. Such delay is the more 
likely to occur in the case of the Home and Legislative Depart- 
ments, because they have no necessary or natural relation of any 
sort to one another During the regular sittings of the Council 
for making Laws and Regulations, the utmost inconvenience 
A , , , constantly results from the cum- 

authority at whose suggestion the brousness of the existing ma- 
Acts of the Governor General m chmery The paper marginally 

1 of l865 , t0 No described, which has been pre- 
XXXV II of 1867 were passed. pared JD the LegJs]atlve Depart- 

ment, and to which I shall shortly call the special attention of 
my colleagues, conclusively proves — what to the members of 
the Government perhaps requires no proof — that the vast 
majority of our Bills are local Bills, urgently recommended to 
us by the Local Governments Unless they are emergent, or 
unimportant, or of a very special character, they are discussed 
and passed by the Legislative Council at Calcutta during a space 
of four or five jnonths In the course of this discussion, , and 


generally in that stage of it when the Bill is before a Select 
Committee, constant references and requests for explanation and 
for further statement of facts have to be made to the Local 


Government from which the measure ^emanated Such refer- 
ences take the form of a letter, not from the Legislative De- 
partment, but from the Home Department, under the signature 
of the Home Secretary or his Under-Secretary The offices of 
the two departments are, I should observe, m different build- 
ings, and their work is kept wholly apart The inconveniences 
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of precedence it is proposed to give him special rank India, 
however, is not a country in which any anomaly of social posi- 
tion is trivial or harmless, and I fear that, unless the anomaly 
admitted to exist in the case of the Legislative Secretary be recti- 
fied, any annoyance resulting from it will not be confined to the 
existing incumbent, but the difficulty of properly filling his place 
hereafter may be needlessly aggravated 

My proposal is to give reality to the separation which already 
de facto exists in all essential matters between the Home and 
Legislative Departments Almost all that is necessary is to em- 
power the latter department to receive communications direct 
from the other offices of the Government of India, and to corre- 
spond directly with the Local Governments In making the 
severance, I would affirm broadly the principle — which, however, 
is well understood and acted upon already in the Legislative 
Department— that the Legislative Department originates nothing, 
but under the superintendence of the Law Member of Council 
clothes with a technical shape the measures sanctioned by the 
Executive Government It may possibly happen that a Local 
Government may send up a proposal for legislation direct to the 
Legislative Office, it should be distinctly laid down that in 
such a case the papers should be at once transferred to the 
proper executive department for an opinion on the policy of the 
proposal they embody 

I do not propose to restore to the Legislative Secretary his 
former designation of Clerk of the Council, which may sound too 
Parliamentary I would gladly call him Secretary to the Gov- 
ernment of India in the Legislative Department, but there is 
some degree of doubt, under the Statute before quoted, whether 
a barrister could be appointed to such an office except under 
special conditions Tne name of office which I therefore pro- 
pose is Secretary to the Council of the Governor General for 
making Laws and Regulations 

I think it right to state my impression that, when the legis- 
lative machinery of this Government was so greatly modified in 
1861, it was supposed, both at home and in India, that the 
changes then effected might ultimately enable us to appoint a 
civilian to the Legislative Secretaryship It may have been 
believed that legislation would diminish, that the Law Member 
of Council would have more time to spare, and that, perhaps, 
with the assistance of an Additional Under-Secretary in the 
Home Department, he would be able to undertake personally the 
preparation of all legislative measures If such expectations 
were entertained, there is no doubt they have been signally 
-falsified 

It is quite notorious that legislation has not diminished m 
a SB re g a te quantity, though the importance of individual measures 
may not be greater than it was before 1861 The fact is ob- 
served by all and complained of by many I propose shortly to 
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submit to tlic Viceroy and m} colleagues an attempt to explain 
the. causes of this increase I will only say now that those causes 
appear to me to be altogether independent of the will and wish 
of the Government of India The general cause may be de- 
scribed as being the steady emergence of the country from a 
state of discretionary (or, as some call it in its more decided 
forms, patriarchal) government into a state of government by 
law — an emergence which seems to continue under the operation 
of forces quite discernible, but incapable, so far as we can see, of 
being cheeked The special cause, as appears plainly from the 
paper before-mentioned and put up, is the urgency of the Local 
Governments in pressing on us particular legislative measures as 
necessary for the good government of the territories which they 
administer and for the discharge of their primary duties to the 
people What occasionally is the degree of that urgency may 
oe illustrated by a very recent demand by the Lieutenant-Gov- 
ernor of the North-West for a law to repress female infanticide 
Sir \V Muir in his letter stops very little short of telling us that, 
owing to our cautious delay in carrying through a measure of 
exceptional pre\cntion, the blood of all the murdered infants is 
on our hands 

While legislation has certainly not diminished, the w f ork 
devolving on the Law f Member of Council in what may be called 
his executive capacity has greatly increased I am not now 
speaking of the collective work of the Government, though no 
doubt that has become much heavier than it was, but of depart- 
mental work Although the Law Member of Council has ordin- 
arily no department under him except the Legislative Depart- 
ment, he receives from all departments such questions as appear 
to involve in any way a point of law It is possible that the 
Government formerly referred questions of this description to 
the Advocate General, but they have so multiplied of late as to 
render that course impossible, and nothing now goes to the 
Advocate General unless there is some special reason why the 
Government should be in a position to say that it has acted under 
legal advice I do not believe that I overstate the fact when I 
say that work of the kind I have indicated has quadrupled within 
so short a period as three years The chances, too, are that it 
will steadily increase, since its cause is identical with that which 
is the secret of the call for legislation, the growing necessity in 
India for conformity to legal rule 

The legislative staff, which was created when the former 
Legislative Council began its labours, was not less, but greater, 
than the present Legislative establishment There was a Clerk 
of the Council, a barrister , and this office was long filled by the 
present Chief Justice of the North-Western High Court 1 here 
was also a Clerk Assistant, a native lawyer , the incumbent of 
the office was the colleague we have just lost, Prosun no Coomar 
Tagore, the first practitioner of his day The Clerk Assistant- 

p 
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ship was abolished in 1861, possibly under the idea, which I 
regret to say has proved a very mistaken one, that the same 
assistance would be given by the native Members of Council I 
am clearly of opinion that the staff cannot be further diminished 
or altered in character It is simply impossible that the Law 
Member of Council should himself do all the drafting which is 
required in the department, though it' may be expected of him 
that he give the instructions for all Bills and sketch their outline, 
and that he settle and revise the drafts. 

On the whole, I am convinced that there must always be a 
barnster at the head of the Legislative Department, distinct from 
the Law Member of Council, but of course subordinate to him 
This functionary should be selected, not m virtue of the same 
qualifications which are supposed to be required in the Law Mem- 
ber, but for hts special skill m drafting , and there is no better 
guarantee for the possession of this skill than an apprenticeship in 
English conveyancing I have to express a strong opinion that, 
so far from good drafting being out of place in India, it is more 
required than at home I have heard it said that a less precise 
mode of framing Acts would be better for unlearned officials 
My own experience points to the opposite conclusion I practi- 
cally find that the interpreter of wntten law who has not had a 
technical legal training sticks closer to the letter, and is more 
put out by ambiguous and unprecise language, than is the 
regularly-trained lawyer That our Acts ought not to exhibit 
that superfluity of detail and meagreness of general propositions 
which formerly characterized English Acts of Parliament must 
certainly be admitted , but this only amounts to allowing that our 
drafting ought to be good and of the most approved modem 
type 

It seems to me, moreover, to be due to the Additional Mem- 
bers of Council that there should be a Barrister Secretary 
attached to the Council They are little disposed to offer un- 
reasonable opposition, but they may occasionally have amend- 
ments to propose m Government Bills, and those amendments 
ought to be put into proper technical shape It appears scarcely 
fair to them that they should be driven for assistance to the Law 
Member of Council, who has of course committed himself to the 
Government measure as it stands I may State as a fact that 
during the regular sittings of the Council a great part of the 
Legislative Secretary's time is given up to the Additional Mem- 
bers of Council, who freely resort to him for explanations and 
occasionally for assistance 

This Minute is accompanied by a copy of a letter addressed by 
our late colleague, Mr Massey, to the present Legislative Secre- 
tary I put it up because it shous that Mr Massey, who was 
kind enough to take charge of the Legislative Department during 
my absence from India, agreed with me as to the expediency of 
the changes which I propose The letter, how ever, dwells on 
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TlU Tcconpnn) inp paper, “ how mg in rich cmc thr author- 
, 1 1 % at whose suggestion the Acts 
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Council, from No i of 1865 to 
No \\\\ U of 1867, wrre passed " Ins been alrcac!) seen b) 
tbr* \ irrroj md tin colleagues I ha\e to admit tint it was 
onpnnlU prepared to furnish mat< rnk for an answer lo state- 
ments which l regarded as con\<\mg some degree of censure 
on m) c c)f It seemed to me tint nnn) persons, to whose opinion 
groat respect is due, wen gelling more mid more lo belie\c or 
'mspru tint legislation in India was unnccessanh profuse, and 
tint 1U abundance \n attributable either to morbid ictmt) in 
the Liw M* inbi r of Council, or to something fault) in the con- 
stitution of tlie Lt gislatun So long is such statements were 
couclud in gem ral terms, jt appeared to me difficult or impos 
slide, to mu l them siUshctonl\, since it is undoubtcdl) true 
that ligishtion m India lias not slackened, as it was expected 
to do, and iwn shows a tcndcnc) to increase Something, 
tin rcforc, like 1 brief historical anal) sis of recent legislation 
appeared to be required, and tins the paper gi\ cs, though of 
course within scanty limits The fact, !iowc\cr, that it was 
compiled for a reason in some degree personal will explain why 
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the enquiry, of which it states the results, was not earned back 
beyond the beginning of 1865 The documents relating to 
proposals for legislation which are m the Legislative Depart- 
ment are exceedingly numerous and aluminous, and the labour 
of analysing them proportionately heavy I did not think 
myself justified in directing the enquiry to be continued through 
any greater number of past years, but there is no reason to sup- 
pose that, if it had been so continued, it would ha*ve suggested 
any different inferences 

It may be necessary to explain that the communication men- 
tioned in the third column is always the one in which the request 
for legislation was first distinctly made by the Local Govern- 
ment or authority" indicated But in several cases it was pre- 
ceded by r correspondence more or less leading up to legislation, 
and in many, indeed in most, cases it was followed by commu- 
nications reiterating the demand for a legislative measure, often 
m language of extreme urgency 

I proceed to state the conclusions to which this paper seems 
to me to point If the Members of Government do not agree 
in those conclusions, I shall certainly be surprised, but 1 can 
hardly say l shall be disappointed Nothing would give me 
sincerer gratification than any r practical suggestion of an expe- 
dient for reducing the quantity of our legislation and sensibly 
diminishing the annual addition to the Indian Statute-book 

The first conclusion which I draw is that next to no legisla- 
tion originates with the Government of India. The only excep- 
tions to complete inaction in this respect which are worth 
mentioning occur in the case of Taxing Acts — though, as there 
is often much communication with the Local Governments on 
the subject of these Acts, the exception is only partial — and m 
that of a few Acts adapting portions of English Statute law to 
India. Former Indian Legislatures introduced into India certain 
modern English Statutes limiting their operation to u cases 
governed by English law ” The most recent English amend- 
ments of these Statutes were, however, not followed in this 
country until they were embodied in Indian Acts by my prede- 
cessor, Mr Ritchie, and myself, in accordance with the general 
wish of the Bench and Bar of the High Courts Examples of 
this sort of legislation are Acts XXVII and XXVIII of 1866, 
which only apply to il cases governed by English law*’ 

The second, and much the most important, inference which 
the paper appears to me to suggest is, that the great bulk of the 
legislation of the Supreme Council is attributable to its being the 
Local Legislature of many Indian provinces At the present 
moment, the Council of the Governor General for making Laws 
and Regulations is the sole Local Legislature for the North- 
Western Provinces, for the Punjab, for Oude, for the Central 
Provinces, for British Burma, for the petty Province of Coorg, 
and for many small patches of territory which are scattered 
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nmong the Nalnc States Moreover, it necessarily divides the 
legislation of Bengal proper, Madras and Bombay with the local 
Councils of those provinces For, under the provisions of the 
High Courts Act of 1861, it is only the Supreme Legislature 
which can alter or abridge the jurisdiction of the High Courts, 
and, as this jurisdiction is very wide and far-reaching, the effect 
is to throw on the Governor General's Council no small amount 
of legislation which would naturally fall on the local Legisla- 
tures Occasionally, too, the convenience of hawngbut one law 
for two provinces, of which one has a Council and the other has 
none, induces the Supreme Government to legislate for both, 
generally at the request of both their Governments 

Now, these provinces for which the Supreme Council is the 
joint or sole Legislature exhibit very w r ide dnersities Some of 
these differences are owing to distinctions of race, others to 
differences of land-law r , others to the unequal spread of educa- 
tion Not only are the original diversities between the various 
populations of India believed now' a-days to be much greater 
than they were once thought to be, but it may be questioned 
whether, for the present at all events, they are not rather in- 
creasing than diminishing under the influence of British gov- 
ernment That influence has no doubt throwm all India more or 
less into a state of ferment and progress, but the rate of pro- 
gress is very unequal and irregular It is growing more and 
more difficult to bring the population of two or more provinces 
under any one law w'hich goes closely home to their daily life 
and habits 

Not only, then, are we the Local Legislature of a great many 

{ >rovinces, m the sense of being the only authority w r hich can 
egislate for them on all or certain subjects, but the condition 
of India is more and more forcing us to act as if w r e w r ere a 
Local Legislature of which the powders do not extend beyond the 
province for which we are legislating The real proof, there- 
fore, of our over-legislation would consist, not in showing that 
we pass between thirty and forty Acts in every year, but m de- 
monstrating that we apply too many new laws to each or to some 
one of the provinces subject to us Noiv, I will take the most im- 
portant of the territories for which w^e are exclusively the Leg- 
islature — the North-Western Provinces , and I will take the 
year in which, judging from the paper, there has been most 
North-Western legislation — the year 1867 The amount does 
not seem to have been very great or serious I find that in 
1867, if Taxing Acts be excluded, the North-West was affected 
in common with all or other parts of India by an Act repressive 
of Public Gambling (No III) , by an Act for the Registration 
of Printing Presses (No XXV) , and by five Acts (IV, VII, VIII, 
X and XXXIII) having the most insignificant technical objects 
I find that it w^as exclusively affected by an Act (I) empowering 
its Government to levy certain tolls on the Ganges , by an Act 
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(XXII) for the Regulation of Natne Inns 5 by an Act (XVHf) 
giving a legal constitution to the Courts already established in 
a single district, and by an Act (XXVIII) confirming the 
sentences of certain pett} Criminal Courts already existing I 
find further that, in the same 5 ear, 1867, the English Parliament 
passed 85 Public General Acts applicable to England and 
Wales, of which one was the Representation of the People Act. 
The number of Local and Personal Acts passed in the same 
year was 188. All this legislation too, came, it must be remem- 
bered, on the back of a ^ast mass of statute-law, compared with 
vhich all the v/ntten lav- of all India is the merest tnfie No*., 
the population of England and Wales is rather <ner 20 millions, 
that of the North-Western Provinces is supposed to be abo**e 
30 millions No trustworthy comparison can be instituted 
between the two countries , but, regard being bad to their con- 
dition thirty 3 ears ago, it ma) be doubted whether, in respect 
of opinions, ideas, habits and wants, there has not been more 
change during thirty }ears in the North-West than in England 
and Wales. 

A third inference which the paper suggests is, that our legis- 
lation scarcely e\er interferes, even in the minutest degree, 
with private rights, v hether derned from usage or from express 
lav/. It has been said by a high authority that the Indian Legis- 
lature should confine itself to the amendment of Adjectne Law, 
leaving Substantive Lav/ to the Indian Law Commissioners It 
is meant, no doubt, that the Indian Legislature should occupy 
itself, propno mofu, v ith improvements m police, m administra- 
tion, in the mechanism and procedure of Courts of Justice 
This proposition appears to me a very reasonable one in the 
main, but it is nearly an exact description of the character of 
our legislation We do not meddle with private rights; we 
only create official duties No doubt Act X of 1865 and Act 
XV of 1866 do considerably modify pm ate rights, but the first 
Is a chapter and the last a section of the Civil Code framed in 
England by the Law Commissioners 

The paper does not of course express the urgency with 
winch the measures which it names are pressed on us by their 
originators — the Local Governments My colleagues are, I 
belie\e, aware that the earnestness with which these Govern- 
ments demand legislation, as absolutely necessary for the dis- 
charge of their duties to the people, ts sometimes very remark- 
able* I am ^ery far indeed from believing that, as they are now 
constituted, they think the Supreme Council precipitate in legis- 
lation I could at this moment name half a dozen instances m 
which the present Lieutenant-Go\ernors of Bengal and the 
North-West deem the hesitation of the Government of India in 
recommending particular enactments to the Legislature unne- 
cessary and unjustifiable 

While it does not seem to me open to doubt that the Gcrv- 
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rrnmcnt of India iv cntin !\ fret from lltc tlnrgc of initiating 
legislation in ton great abundance, it nn) nrwrthclrss be said 
lint wr ight to oppose a lirmrr resistance to the demands of 
the 1 onl Governments and other authorities for legislative 
tw n ures It vrrm r desirable therefore, tint I should say 
ro vrtlmig of the influences whuh prompt these Governments, 
ant! who \\ constitute the rausrs of the increase in Indian legis- 
lation I tmi t pr< ni e that I do not propose to duel! on causes 
of great j rnerahtv Mod proplr would admit that, for good or 
for evil, the rm nttv is changing rapidh f though not at uniform 
fpord Opinion )>t Ik f u^agr and taste arc obviousl) tinder** 
going more or l^vs modification cvrnwhcrc I lie standard of 
good g«i\#rnm<nl b< fore the minds of officials is constantly 
hiftuu* perhtps it n rismr 1 hrse plu nomcna are doubtless 
unom thr ultimate causes of legislation , but, unless more 
special causes ire assigned, the < \planalion will never be satis- 
factorv to mam minds 

I will ftM speedv a cause which is in itself of a merely 
formal nature, but which ‘till contributes greatly for the time 
to the m e< sMt\ for legislation I his is thr effect of the Indian 
Councils \ct of i Sbf upon the system which existed before that 
d itr m thr NomRcgulalton Provinces, It is well known that, 
in anv strict sense of the word, the Executive Government 
legislated for those Provinces up to i SG i The orders, instruc- 

t ions, circulars and rules (or the guidance of officers which it 
constantl) i<Mied were, to a great extent, essentially of a legis- 
late e character, but then thc\ were starcclv ever in a legisla- 
tive form It is not matter of surprise that this should hav f e 
been so, for tin authoritj prescribing the rule immediately 
modified or explained it, if it gave rise to an) inconvenience, or 
was found to In ambiguous But the svstem (of which the 
ltgaht) had long been doubted) was dcstro)cd b) the Indian 
Councils \ct. No h gislativ c power now exists in India which 
is not derived from this Statute, but, to prevent a wholesale 
cancellation of essential^ legislative rules, the 25th section gave 
the force of law to all rules made previous!) for Non-Regulation 
Provinces!)) or under the authoritj of the Gov ernment of India, 
or of a I icut< nant-Gov ernor B) this provision an enormous 
and most miscellaneous moss of rules, clothed to a great extent 
in general and popular language, was suddcnl) established as 
law, and invested with solidity and unchangcableness to a 
degree which its authors had never contemplated The diffi- 
culty of ascertaining what is law and what is not in the former 
Non-Regaililion Provinces is really incredible I have, for 
instance, been seriously in doubt whether a particular clause of 
a circular intended to prescribe a rule or to convc) a Scarcasm 
The necessity for autlioritativ cly declaring rules of this kind, 
for putting them into precise language, for amending them 
when their policy is doubted, or when tried by the severer judi- 
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ctal tests now applied to them they give different results from 
those intended by their authors, is among the most imperative 
causes of legislation Such legislation will, ho\\c\cr, diminish 
as the process of simplifying and declaring these rules goes on, 
and must ultimately come to a close 

1 now come to springs of legislation which appear to in- 
crease in activity rather than otherwise First among these I 
do not hesitate to place the growing influence of Courts of 
Justice and of legal practitioners Our Courts arc becoming 
more careful of precise rule both at the top and at the bottom 
The more careful legal education of the )Oung civilians and of 
the } ounger native Judges diffuses the habit of precision from 
below 7 , the High Courts, in the exercise of their powers of 
supervision, are more and more insisting on exactness from 
above 

An even more powerful influence is the immense multipli- 
cation of legal practitioners in the country I am not now speak- 
ing of European practitioners, though their number has greatly 
increased of late, and though the) penetrate much further into 
the Mofussil than of old The great addition, however, is to the 
numbers and influence of the native Bar Practically a joung 
educated native, pretending to an) thing above a clerkship, 
adopts one of two occupations, — either he goes into the service 
of Government, or he joins the native Bar I am told, and I 
believe it to be true, that the Bar is getting to be more and more 
preferred to Government service by the educated youth of the 
country, both on the score of its gainfulncss and on the score of 
its independence 

Now, the law of India is at present, and probably will long 
continue to be, in a state which furnishes opportunity for the 
suggestion of doubts almost without limit The older written 
law of India (the Regulations and earlier Acts) is declared in 
language which, judged by modern requirements, must be called 
popular The authoritative native treatises on law are so vague 
that, from many of the dicta embodied in them, almost any con- 
clusion can be drawn More than that, there arc, as the Indian 
Law Commissioners have pointed out, vast gaps and interspaces 
in the Substantive Law of India , there arc subjects on which no 
rules exist, and the rules actually applied by the Courts are 
taken, a good deal at haphazard, from popular text-books of 
English law Such a condition of things is a mine of legal diffi- 
culty The Courts are getting ever more rigid in their demand 
of legal waarrant for the actions of all men, officials included 
The "lawyers who practise before them are getting more and 
more astute, and render the difficulty of pointing to such legal 
warrant day by day greater And unquestionably the natives of 
India, living in the constant presence of Courts and lawyers, 
are growing every day less disposed to regard an act or order 
which they dislike as an unkindly dispensation of Providence 
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winch must be submitted to with all the patience at their com- 
mand If British rule is doing nothing else, it is steadily com- 
municating to the native the consciousness of positive rights not 
dependent on opinion or usage, but capable of being actively 
enforced 

It is not, I think, difficult to see how this state of the law and 
this condition of the Courts and Bar renders it necessary for the 
Local Governments, as being responsible for the efficiency of 
their administration, to press for legislation The nature of the 
necessity can best be judged by considering what would be the 
consequences if there were no legislation, or not enough A vast 
variety of points would be unsettled until the highest tribunals 
had the opportunity of deciding them, and the government of 
the country would be to a great extent handed over to the High 
Courts, or to other Courts 1 of Appeal. No Court of Justice, 
how r ever, can pay other than incidental regard to considerations 
of expediency, and the result would be that the country would 
be governed on principles which have no necessary relation to 
policy or statesmanship It is the justification of legislation 
that it settles difficulties as soon as they arise, and settles them 
upon considerations which a Court of Justice is obliged to leave 
out of sight 

The consequences of leaving Jndia to be governed by the 
Courts would, in my judgment, be most disastrous The bolder 
sort of officials would, I think, go on without regard to legal rule, 
until something like the deadlock would be reached with which 
we are about to deal in the Punjab, where, if the proportions 
indicated by the statistics of a single district are maintained 
throughout the province, the settlement officers have given about 
a million-and-a-half of most formidable decisions upon funda- 
mental rights to property in land, while the Chief Court has ruled 
that about seven hundred thousand of these decisions are bad m 
law But the great majority of administrative officials, whether 
weaker or less reckless, w'ould observe a caution and hesitation for 
which the doubtful state of the law could always be pleaded 
There would, m fact, be a paralysis of administration throughout 
the country 

The fact established by the paper that the duties created by 
Indian legislation are almost entirely official duties explains the 
dislike of legislation which occasionally shows itself here and 
there in India. I must confess that I have always believed the 
feeling, so far as it exists, to be official, and to correspond very 
closely to the repugnance which most lawyers feel to having the 
most disorderly branch of case-law superseded by the simplest 
and best drawn of statutes The truth is, that nobody likes 
innovations on knowledge which he has once acquired with 
difficulty If there was one legislative change which seemed at 
the time to be more rebelled against than another, it was the 
supersession of the former Civil Procedure of the Punjab by the 
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Code of Cml Procedure The CimI Procedure of the Pt njah 
lid o'tgiralK hern exceeding!) simple, and hr better *mtt d to 
the cojrt r ) tl an the then existing procedure of the Regulation 
Proarno s But tvo \tars ago it lnd Become so oaerhid by 
t xpbnations and modifications comc\cd in circuhr orders tint 
l do not 1 estate to pronounce it as uncertain and difficult a 
bnd\ of rules 1 c\tr attempted to stud) 1 can speak with 
confidence on the point , for I came to India strange both 
to the Code of Cud Procedure and to the Cml Procedure 
of the Punjab, and, while the first has nlwajs seemed tome 
n^irl) the simplest and clean st s)stem of the kind in the world, 
1 must ov n l nc\er felt sure in an) case what was the Punjab 
rile The introduction of the Code was, in fact* the merest act 
of justice to the \oung generation of Punjab officials , act the 
older men spoke of the measure as af sorur ultra technical hodv 
of law were bring forced on a scrucc accustomed to Courts of 
pnmitiNc simplicit) 
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While I admit that the abridgment of discretion by written 
laws is to some extent an evil, —though, under the actual cir- 
cumstances of India an inevitable evil, — I do not admit the pro- 
position which is sometimes advanced that the natives of India 
dislike the abridgment of official discretion This assertion 
seems to me not only unsupported by any evidence, but to be 
contrar) to all the probabilities It may be allowed that in some 
cases discretionary government is absolutely necessary, but 
why should a people, which measures religious zeal and per- 
sonal rank and respectability by rigid adherence to usage and 
custom, have a fancy for rapid changes in the actions of its 
go\ernors, and prefer a regimen of discretion sometimes coming 
close upon caprice to a regimen of law ? I do not profess to 
know the natives of this country as well as others, but, if they 
are to be judged by their waitings, they have no such preference 
The educated jouth of India certainly affect a dislike of many 
things winch the) do not care about and pretend to many tastes 
which they do not really share , but the repugnance which they 
invariably profess for discretionary government has always 
seemed to me genuinely hearty and sincere 

Note — The statement in this Minute that little or no legislation originates 
with the Government of India must not be understood to imply that the Acts 
described in the first and second columns of the accompanying paper were not 
previously assented to and recommended to the Legislature by the Government 
Without an exception the} were, till they were passed, what in England would be 
called Government Bills, sanctioned as to their policy in the Executive Depart- 
ments, and clothed with technical shape m the Legislative Department I men- 
tion the point because misapprehension may have baen caused by the name of an 
Additional Member of Council frequently appearing on the back of the Bill 
During the last two or three years it has been the practice toaliow the Additional 
Members to conduct through Council any Government Bills in which they are 
specially interested, or relating to a subject of which they have special knowledge. 
This practice has been found agreeable to the Additional Members, and con- 
ducive to the dispatch of business Theoretically an Additional Member can 
(under some statutory restrictions) introduce into Council an) Bill he pleases , 
but the power is practically not acted upon, though of course amendments not 
originating with the Government are occasionally moved 
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Act XXI of 1869, European Vagrancy. 

{6th October } 1868 ) 

* * * * * * 


The complaint in Mr 


Sladen's letter of the generally un- 
satisfactory state of the law as 


uSiaSS: .SBJ’SSr t0 the 1 °",« class of Europeans 

is too well founded But we are 
gomg to take a long step forward by de-Bntonizing the loafers 
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No. 87. 

Act XVII of 1864, OrnciAL Trustee, Religious Endow- 
ments. 

[nth November, 1868) 

It appears to me that a very serious difficulty is raised by 
Proceeding, Foreign Department, Mirza ItimseH He Objects 

Political, A, September, 1869, N09 that the Official Trustee cannot 
98 100 undertake the trust on account 

of the proviso to section 8 of Act XVII of j 864, which forbids 
the Official Trustee to undertake religious trusts, But that 
proviso was undoubtedly intended to correspond with section 22 
of Act XX of 1863, which forbids the Government of India or 
any officer of Government to u undertake the superintendence 
of any property granted for the support of any religious 
establishment, or to take any part in the management or appro- 
priation of any endowment made for the maintenance of any 
such establishment ” Now, even if the whole of clause 2 of the 
proposed trust-deed be not within this prohibition, it seems to 
me that the provision for “ Kcrballa Moalla” — which I imagine 
to be a sacred place with mosques, etc — must be within it, and 
to that extent the trust would fail 

As, however, His Excellency is inclined to accept the trust, 
this clause of the deed might go to the Advocate General for 
his opinion whether the Government or the Official Trustee can 
undertake such a trust 

At the same time 1 should be glad that these papers should 
be circulated at Calcutta (with the two Acts above referred to) 
in order that it may be pointed out to His Excellency and the 
Government that the Mirza gains nothing but Mat from this 
mode of disposing of his property If the Government or any 
of its officers becomes trustee, he will be no more than a private 
trustee, subject to the ordinary rules and liabilities The secu- 
rity will, m fact, be less, since Government officers have no 
special knowledge of trusts, whereas the Official Trustee is a 
lawyer devoting his whole attention to this class of questions 
The reference to the Advocate General on these points need 
not delay the circulation of the papers It should be explained 
to Mr. Cowic what “ Kcrballa Moalla" is 

(.See Nos 10, 6a, 73 and 80 ) 


No. 88. 

Act XIX of 18G9 , Administrator General, 

( 1st December, 1868 ) 

This is by no means a simple matter. The Act of 1867 
_ , „ f ^ merely continues old arrange- 

jjffir r nis ’ bul , wl,en 11 was “ ml ' r 

discussion the convenience 


of 
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placing Bcrar under the Administrator General of Bombay did 
not escape notice, but )t was not done lest it should lead to a 
claim for compensation The Administrator General is not a 
salaried officer, but is paid by a percentage on the estates he 
gets in We may have the Administrator General of Madras 
declaring that a considerable portion of his income comes from 
Berar, and asking us to compensate him for our putting this 
into the pocket of the Bombay functionary 

Still the case is a strong one, and I think we should address 
the Madras Government on the subject, pointing out to them 
the reasons wh} Madras is so inconveniently placed for the ad- 
ministration of the estates in Berar, and why Bombay is so 
much to be preferred , and asking them whether, regara being 
had to the whole emoluments of the Administrator General's 
office, there would be anything inequitable in removing Berar 
from the sphere of his duties 


No. 89. 

Kutch Ships, Statute 3 & 4 Vict, c 56, s 54, ActX of 

1841. 

(c Stk December , 1 868 ) 

It seems to me that the Bombay Advocate General is right, 

Proceedings, Foreign Department, and that we cannot enlarge Act 
Political, A, December, i86S, Nos X of 1841 Zanzibar is not 
4°3 4 12 * within the ordinary legislative 

power of this Government, and I consider it very doubtful whe- 
ther we can delegate to the Consul the power of admitting the 
class of ships referred to to the privileges of British ships under 
Statute 3 & 4 Vict , cap 56, section 54 

(See Nos 33 and 37 ) 


No. 90 

Secunderabad , Retrospective effect of orders appli- 
cable to Foreign Territory 

(15th December , 1868 ) 

I UNDERSTAND that Secunderabad is not British territory, 

Proceedings, Foreign Department, ^ ir ^ Temple being my author- 
Judicial, A, December, 1868, Nos 15 lty This being SO, we have 
20 legislative authority derived 

from the Nizam If the place were part of British India, I 
should have doubts of our power to give " retrospective effect” 
to some of these orders As it is, I think the notifications may 
be made 
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No, 91 

Application of Enactments to Foreign Territory 
(2pth December , i 868 >) 

Sir R. Temple can best give an opinion on the question of 
Proceedings, Foreign Department* policy* I myself see no objec- 
Political, A, February, 1869, No 5 269 - tion. Let me remark that legis- 
271 lative enactments are not ex~ 

tended , but appltedy to the Assigned Districts, which are not part 
of British Inaia 

(See Nos 2 J } 3 p and *ji ) 


No 92, 

Slavery 

(22nd April } i 86 p ) 

THE Statute-law on the subject of slavery and the slave-trade 
Proceedings, Foreign Department, appears to be as follows All 
Political, A, July, 1869, Nob 229 trafficking in slaves, including 
230 under the comprehensnc lan- 

guage of 5 Geo IV, c 1 13, “ all dealing or trading in, purchas- 
ing, selling, bartering, or transferring slaves, or contracting for 
the above objects, or carrying an ay or removing or contracting 
for conveying away or removing slaves or importing slaves or 
shipping them or detaining them on board ship,” is forbidden to 
subjects of the Crown under heavy penalties From this Statute, 
however, those possessions of the Crown were excepted in which 
slavery was at the time (1824) legal Afterwards, by3&4 
William IV, c 73 (1833), slavery was abolished throughout the 
British dominions, but the East Indies (section 64) was excepted 
Finally, by Lord Brougham's Act, 6 & 7 Vick, c 98 (1843), the 
provisions of 5 Geo IV , c 1 13, were extended to British sub- 
jects even in foreign places w f bere sla\ery was by the local law 
legal 

The Charter Acts contain directions to the East India Com- 
pany to mitigate and ultimately abolish slavery This direction 
was obeyed in sections 370 and 371 of the Indian Penal Code, 
which absolutely prohibit slavery and slave-dealing in British 
India. 

The present case is anomalous, because the Kutchees are not 
strictly subjects of the Queen, but of the Rao of Kutch These 
Kutchees, however, claim and receive protection in the Persian 
Gulf and other places, which is accorded to them on the ground 
that our treaties with the Rao forbid his having any foreign re- 
lations And the condition which we attach to our protection is 
that these Kutchees, like our own subjects, abstain from slave- 
dealing 
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I ‘-c r tint in our Irtlrr to the Honilnj Government of Novem- 
l>cr Gib, 1S68, panpraph 7, it 15 staled that I 11 blurry " would be 
put down In the British Government in Native States I do not 
l now whether 41 shv rrv #? is lu re u*cd for slav t -dealing or slavc- 
e* 1 tt f But Mirclv tins Government ntver did or does meddle 
with domestic shvirv in Native States, and 1 confess I was un- 
aware that it prohibit'd the land traffic in slaves 

M) view, therefore, is tint the Mips taken by Mr Churchill 
imM be legally justified on the ground that the treaty impliedly 
compels the Sultan to take sufficient measures for preventing the 
clasps entitled to our protection from engaging in the export of 
slav< s from Zan7»bar The limitation which he has imposed on 
the power of purchase seems to me onl} justifiable if it be ncces- 
sar) to prevent the slave trade going on under colour of merely 
domestic arrangements Whether Mr Churchill's limit is needed 
for tins purpose is a question of fact 

With regard to the Consul's request for a vessel of the Indian 
Navy, 1 can only repeat that in law there is no longer an Indian 
Nav> 


{See Nos S and gS ) 
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No, 93. 


North-Western Provinces High Court, Siatute 
24 & 25 Vict , c 104, s 16. 

(28th July, i86 9 ) 


The Chief Justice should 

Proceedings, Home Department, 
Judicial, August, 1869, Nos 60-64 


be informed that, when the High 
Court, North-Western Provinces, 
was first established, the ques- 
tion of its relations with the 


Government of India or the Local Government was very care- 
fully considered, and the Governor General in Council, under 
legal advice, came to the conclusion, upon Statute 24 & 25 
Vict , cap 104 section 16, and upon the Letters Patent of the 
Court, that the relations of the Court were with the Lieutenant- 
Governor, North-Western Provinces, subject, as provided in the 
Lower Provinces, to the control of the Governor General m 
Council It should be added that this, which appears to be the 
legal, is also, much the most convenient, arrangement, since the 
Governor General in Council has no special or peculiar know- 
ledge of the North-Western Provinces, so that direct corre- 
spondence between the Court and the Government of India 
could only lead to multiplicity of references and to many un- 
necessary delays The Chief Justice should therefore be re- 
quested to communicate in future with the Local Government, but 
he might be told that it will always be open to him expressly to 
request that a particular letter or Minute be forwarded to the 
Supreme Government. 

* * * * * * 


No. 94. 

Old Presidency Banks 
(5M August , 1869 ) 

MR. Strachey has not discussed at any length the question of 
Proceedings, Financial Depart the legal responsibility of the 
ments (Accounts), A, July, 1871, Government for the misfeasances 
Nos 43-44 0 { the Government Directors of 

the Bank of Bombay, but it will probably be expected that I 
should express an opinion upon the point It will be under- 
stood that, m the first instance, I speak exclusively of legal 
responsibility, as distinguished from moral There is not, I 
should state, any authority to be found in the sources of law 
directly bearing on the question, since the constitution of the 
Presidency Banks is anomalous and unprecedented 




_ „ s main®* 

MINUTE BV S ' are ^pressl) 

226 r «beit opetation — the ■^ LCt 

ViantT that a ? legislative enaC Government 

this P? CT ^%verned by a ^ position ° a sanction- 

sSSth&sS&isss 

^sfSS^SS £=a£ 

ffted kn^hdpoi Vr^ 

in speculate » Bombay- <. nrD vritb the responsibility- 

°„ the Baak of »° oambom, og a reap , aga f 

W'« °£ocl Sere » O, rector, 

and evidence, toon {or the G °^Z ermQ ent. 

But the sen attached to any P ^ a ch to G . rC5 ponsih'i- 
BabibtV bemg f^habdit) ^ J era l ^^[rectors 

rcorterpooa^S ^ beliere r ,£g competeaU ».< 

6 t do not m> { or not app ^ lt s duty l ^nts 

My of ®£f 15 L^tenrte P al»ythe 

p*s>‘r jssssu. ao^ *— P [r r sss& 

Stot*aa to to ttot rt"f c0 Sd act bare aa)^ froia 

SmferT.f to^'c^to efS| 

ea«, a ”"3 *e,ri»t=resBtoo Ue . * _* 


: 3-s;s <* 

SS^« - * Mr stracbey 

{or the most pat «1 * ^ l differ *°® £ does to * e 

There areafejr^,m P o rtaa«''S C ra lt for f»«J t 

o I ^“f^Gortmeatof to^e . <*«Jg5S«* 

possession bN CoC1 tnissione un {ess, then.t not thm k 

10 to malve D> „ rtTtnbay ^oerative* u _ 


to oaasdoa »f S.V if BomtaJ^efy '“Ff^e Bombay 

S W '”ao»bUe- “e £* 

^-^S^^-iSSSu aero ***• 

derstand the Comm- ^ ^ operation^^ ^ scn t to 

point is, that c ^ njJ . eA by e-law s t°^ a reference Go%e rarnen 


SS«mi the Comm^" - «P«?S£U to® e at orereot to 

gSaS S5 “ft » 

^e'laa'oSem or other 

Daertom »e ooea, att ached to ^ , e gal reap 

SSi»areVao«o *• 

D 



MIM.lt * UN MU H s M MM 


22 7 


(.SV <• AV •// ) 

No 95 

Act \\\ I oi 1S67 t Cot’RT i rrs 
(7//; August , JS69 ) 

I r is difficult to ( oncti\c in) thing more unfortunate than this 
IWcct.nr hmnwl Dcpirtmcnt, blunder, or to know how we shall 
A, Srjnratr Ur\rnu^ (Stimps), now deal with tlic Secretary of 
Ao r uM f 1B69 N01 363; State's despatch 

I must n mark that tlic Undcr-Secrctar) is in error when lie 
speaks of this matter as being in the Legislative Department 
Mr Cockerell, as regards the enquiry about stamps, is on spcual 
dut) in the 1 tnanctal Department, which must decide whether 
or not Ins proposals can be sanctioned before the Legislative 
Department can mo\e. 

o 2 
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The question is, in the first instance, wholly financial , it is 
for purposes of revenue that an impost is levied by judicial 
stamps I am therefore opposed to sending Mr Cockereirs 
papers home, because, till the Financial Department gives its 
opinion, vve really do not know whether we can accept Mr Cock- 
erell’s proposals, some of which seem to me extremely arguable 

Under the circumstances I would suggest that a preliminary 
reply to Secretary of State be sent, containing the following 
propositions — 

1 That the occasion of the Act of 1867 was the improve- 
ment effected by Lord Lawrence’s Government in the position 
of the Lower Judicial services, and of the establishments of the 
lower Courts It was thought that, to alleviate the heav) addi- 
tional charge thrown on the revenues, the contribution of the 
litigating part of the public to judicial expenses might be some- 
what raised 

2 That the scale of judicial stamps adopted in the Act was 
the result of the deliberations of a committee of experienced 
Judges and administrative officers, presided over b} Mr Justice 
Louis Jackson 

3 That complaints having been made that the scale was in 
some respects excessive, a strict enquiry was ordered in all parts 
of India, the answers to which have only lately come in, and 
constitute a large mass of papers 

4 That these papers are being verj carefully examined and 
sifted, and that, when the Government of India has come to a 
conclusion upon them, it will be at once forwarded to the Se- 
cretary of State 

5 That, while the replies received are extremely contra- 
dictory, — the four High Courts, for example, being equally 
divided on the question whether any case has been made out for 
reducing the scale, — the Government of India, without at present 
committing itself to any pledge of general reduction is, as at 
present advised, of opinion that good reason has been assigned 
for altering the law of 1867 in some particulars, and that an 
amendment of it in these respects will probably be shortly 
submitted to the Legislative Council 

(See No 38 ) 


No 96. 

Application of Bkitish Indian Law to newly-acquired 

TERRITORY 
(20th August^ 1869) 

The Recorder’s language is extremely obscure , but there Is 

Proceedings Home Department, D0 doubt to the law Acts of 
Judicial, 4th September, 1S69, Nos. the Indian Legislature passed 
-55*57 before the annexation of a prov- 
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incc to British India do not apply to that province unless 
extended to it by — 

(1) proclamation immediately upon annexation, 

(2) executive order previous to a certain date established 

b) the Indian Councils Act, 

(3) order under Act I of 1S65, 

(4) express legislative enactment* 

The case decided b) Mr Housman, as far as the facts are 
disclosed, seems to ha^ been rightly decided But I cannot 
pcrcene what Act I of 1865 has got to do xx ith the matter 

If the Recorder means to say that an Act of the Legislature, 
not limited to particular provinces and therefore primd facie 
applicable to all India, does not, if passed between the period 
of annexation and that of the enactment of Act I of 1865, apply 
to Non-Regulation Provinces, he is certainly wrong But per- 
haps he would call this a case of “express n application 

I fail to comprehend what is meant by the “admission” 
implied in Act I of 1S65 The Legislature is not competent to 
make any such admission 

[See No gg ) 


No. 97 

Foreign Enlistment 
[j/st Augitstj 1869) 

u Natural-born subjects ” of the Crown is, in the Statutes 
Proceedings, Fore.gn Department, affecting India, always taken to 
Political, A, October, 1869, Nos mean European British subjects 
-831 Hence if it is intended to make 

enlistment of natives per se an offence, apart from existing or 
threatened war, legislation is necessary * * * 


No. 98. 

Slavery , Powers of Vice Admiralty Court at Aden 

By Mr Whitley Stokes ( 6th September } 1869) — Under 5 
Proceedings, Foreign Department, Geo IV, C 113 * a ship, whether 
Political, A, October, 1869, Nos British or foreign (section 36), 
17 19 may be condemned in a Vice- 

Admiralty Court for an offence in relation to the slave trade 

That Statute was extended (in 1842) by 5 & 6 Viet , c ioi, 
to the territories under the go\ernment of the East India Com- 
pany Of these territories Aden \\a^, I presume, then part 
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If then, the Resident at Aden had been appointed simplv a 
Vice-Admiral;;} Judge, his Court would ha\e had jurisdiction 
to condemn the 1 Manannah, ’ though she a British ship 

But he has only got the powers of a Vice-Admiralty Judge 
to a limited extent, ' c. f only in cases coming under the provi- 
sions of Statute in & 13 Met,, c S4 (for earn mg into effect 
engagements with certain Arab Chiefs m the Persian Gulf), 
He has no power to condemn a ship like the * Manannah, * 
which has not violated any of the agreements mentioned in that 
Statute, and which does not belong to any of the chiefs therein 
named or to their subjects or dependents 

The other Statutes mentioned m the Secretary of State's de- 
spatch of 31st July i$6i, relate respectively to engagements 
with the Imanm of Muscat and the Chief of Sohar for the sup- 
pression of the slave trade. 

By J/r. ?Ja r: (7 th Scfferbsr, 1S60) — My law books (or 
nearly all of them) have been unfortunatelv sent off to Bombay, 
and hence 1 ha\e been obliged to denend on Mr. Stokes for the 
law applicable to the case, which has to be collected entire!} 
from Acts of Parliament. But I ha\e no doubt that Mr Stokes 
has correct!} described the state of the law The result is that, 
unless the ship can be got to Bombay, she cannot be properly 
dealt wnth 


No 99 

Application of British Indian Law to new l\ -acquired 

TERRITORA 


{20th Sepicr her , iS6o ) 


ACTS of the Government of India na^sed previously to the 

annexation of new territory do 

Prccfr^i ^ Horre DcDSTtsTent, not annlv to that f m forv 
Pcbhc, Octobe-, iSSo, No 17 noz a PP; T 10 , territory, unless 

express!} extended to it by pro- 
clamation at the moment of annexation Here the proclama- 
tion speaks of the laws of the Go\ernment of India, but that 
phrase is so vacue that I think it must be taken to mean onh 
“law-making power 11 There is no one body of law, I need 
scarcely say, which can be called the law of India I should 
prefer extending the Penal Code under Act I of 1S65 And b\ 
notification under the Statute of that \ear European Bntish 
cubiccts should be brought under the criminal jurisdiction of 
one of the Hmh Courts 


{See AV 06 ) 
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No 100. 


Proceedings, Legislative DepirD 
tnent, August, 1879, No 219, 


Indian Codification 
(;;/// July, iSyg ) 

I AM highly sensible of the honour which the Government of 

India confers on me in asking 
my opinion on various questions 
relating to the progress of 
Indian codification, but I ha\e felt from the first that my con- 
nection 'with the Home Government would much diminish my 
power of giving assistance to the Law r Commissioners lately 
appointed I have concurred in the several despatches which 
have been addressed by the Secretary of State to the Governor 
General in Council on the subject of codification, and these 
despatches apply to almost all the points on which I am now 
requested to state my views 1 cannot again conveniently 
follow Mr Justice Stephen m his criticism on the details of the 
Bills of which copies have reached this country, since these 
measures, when they leave the hands of the able and experi- 
enced men who constitute the Law Commission, will probably 
be transmitted to the Secretary of State for an official opinion, 
and 1 am disinclined to form my own judgment on their con- 
tents before the last words of the Commissioners are known 
to us 

The Secretary of State, in lus despatch of 9th August, 1877, 
stated in general language his acquiescence in the course of 
procedure which the Government of India proposed to follow in 
regard to codification For myself I felt too much interest in 
the continuance of the process to have any wash for mterrupt- 
mg it by objections to order and arrangement, and I was 
conscious that the transfer to India of the initiative in codify- 
ing Bills made it necessary to give wide scope to the ideas of 
the Law Member of Council for the time being But there is not 
much impropriety in my acknowledging that I have never been 
convinced by the arguments of the Government of India for 
postponing the law of tort (or civil wrong! , which were first 
given in the despatch of 5th July, 1875, and were not recalled 
by that of 10th May, 1877 The absence of a measure on the 
subject is the great gap in the body of Indian codified law, and 
one hardly understands the spirit in which a system of the kind 
could be framed, with a law of contract enacted, but a law of 
tort omitted, and, to all appearance, indefinitely postponed I 
am not m any way satisfied by the reasoning of paragraph 8 of 
the despatch first above quoted, which, indeed, appears to con- 
tradict much of that advanced in the remaining paragraphs of 
this document It contends that rights have not become suffi- 
ciently settled in India to afford a basis for a codified law of 
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wrongs But the frank statement of the difficulties of codifica- 
tion which fills much of the despatch, and which almost amounts 
to a general argument against codification itself, seems to 
be founded on the assumption that India is full of indigenous 
legal or customary rules \\ hi ch suffice for the solution of all ques- 
tions, and that the great danger of codification is that through 
the necessary conditions of the process these rules may be 
changed I believe the former view to be much truer than the 
latter Nobody who has enquired into the matter can doubt 
that, before the British Government began to legislate, India was, 
regard being had to its moral and material needs, a country 
singularly empty of law I think it therefore very possible, and 
even certain, that there are not in India indigenous rules to 
guide the courts of justice when questions of civil wrong are 
brought before them But what is the consequence ? Civil 
wrongs are suffered every day in India, and, though men's ideas 
on the quantity of injur) they have received may be vague, they 
are quite sufficiently conscious of being wronged somehow 
to invite the jurisdiction of courts of justice The result 
is that, if the Legislature does not legislate, the courts of jus- 
tice will have to legislate, for, indeed, legislation is a pro- 
cess which perpetually goes on through some organ or 
another wherever there is a civilized Government, and which 
cannot be stopped But legislation by Indian Judges has all 
the drawbacks of judicial legislation elsewhere, and a great 
many more As in other countries, it is legislation by a Legis- 
lature which, from the nature of the case, is debarred from 
steadily keeping in view the standard of general expediency 
As in other countries, it is haphazard, inordinately dilatory and 
inordinately expensive, the cost of it falling almost exclusively 
on the litigants. But in India judicial legislation is, besides, in 
the long run, legislation by foreigners, who are under the thral- 
dom of precedents and analogies belonging to a foreign law, 
developed thousands of miles away, under a different climate, 
and for a different civilization I look with dismay, therefore, 
on the indefinite postponement of a codified law of tort for 
India, 

The only other point on which I think I can offer an opinion 
with propriety at the present moment is the general character 
of the Transfer of Property Bill I am well aware that the 
precedence given to this measure is in part attributable to the 
circumstance that a draft law on the subject was sent to India 
by the Indian Law Commissioners , and, indeed, I long ago con- 
sidered myself that some measure of the kind was greatly need- 
ed for Bengal proper I will add that the present Bill seems 
to me an extremely well executed simplification of the corre- 
spondence branches of English law But the question is, whe- 
ther, it is desirable in ♦‘he Indian measure to follow the general 
lines of this English law. The system of the Bill is a system 
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I venture to present in an appendix to this paper some unpub- 
lished observations of my own on the influence exerted upon 
law by the Continental systems of land registration The pur- 
pose for which they were at first used made it convenient that 
the illustrations should be taken from Roman law, but the as- 
sertions made would prove, I think, to be equally true of the 
corresponding branches of our own leeal system 

It is scarcely necessary that I should recommend to the close 
attention of the Commissioners the remarks of Mr Justice 
Stephen on the far reaching ambiguity of the word " trust ” as 
understood by English lawyers, and on the high artificiality of 
the conception which it is meant to express 

While I concur with Mr Justice Stephen in considering that 
a provisional convenience is the utmost that can be claimed for 
the so called methods of " scientific ” arrangement followed or 
proposed to be followed by the authors of codes, I should be 
sorry to deny absolutely that, when a reasonably extensive body 
of substantive civil law has been enacted for India, it may con- 
ceivably be arranged in a more compact and more convenient 
form than that of a series of fragmentary portions successively 
passed by the Legislature But the question is not of pressing 
importance The opinion of the Government of India, as stated 
in its despatch of 24th June, 1878, was that (paragraph 10) a 
code of civil law might be produced, circulated to the Local 
Governments, revised and arranged within a period of five 
years, but the present Secretary of State, in paragraph 6 of his 
despatch of 5th September, 1878, has expressed his strong ob- 
jection to "any scheme for compressing the completion of the 
Civil Code within a period of five years or any other definite 
time" And many other circumstances help to show that the 
expectations of the Government of India on the point were much 
too sanguine ' 

1 desire to terminate this brief paper with an assurance that 
my services are at all times at the disposal of the Government 
of India, and that the reasons given m my first paragraph aie 
exclusively those which have made me hesitate to follow Mr 
Justice Stephen in criticism on the detail of the "six codifying 
Bills ” I am bound to add that, subject to the general observa- 
tions made above, and subject to some doubts as to portions of 
the detail which I share with Sir James Stephen, the six Bills 
seem to me to deserve admiration, more especially for the skiII 
and labour manifest in their workmanship 


APPENDIX 

"The suggestion has often been made that real property 
should be closely assimilated to personalty, more especially in 
respect of conveyance There ought to be no more difficulty, it 
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is said, m transferring a piece of land than in selling a horse I 
bclie\c the analogy to be unsound, and the route indicated a 
false one There is far more promise in reversing than m 
extending the principle, in treating land as essentially unlike 
mo\ cables, and in a return to the ancient methods of conveying 
allodial land 1 he subject is, for several reasons, worthy of our 
attention 

“ It is to be recollected, first, that the primitive conveyances 
of allodial land were, before all things, public Land belonged 
to the tribe, joint family or village community before it be- 
longed to the individual household, e\en wffien it became private- 
property, the brotherhood retained large rights over it, and with- 
out the consent of the collectne brotherhood it could not be 
transferred The public consent of the village to a sale of land 
is still required over much of the Aryan world Although, as 
we know the 1 mancipation 9 in Roman legal history, it is a form 
of pm ate transler, it plainly bears the stamp of its original 
publicity The five witnesses who had to assist at a 'mancipa- 
tion ’ represent the old consenting community, according to a 
principle of representation by fives widely diffused among pri- 
mitive races As a prnate conveyance, 'mancipation' w^as 
extremely clums), and I ha\e no doubt it was a great advantage 
to Roman society when this ancient comeyance was first 
subordinated to ‘tradition,’ or simple delivery, and finally super- 
seded by it Ne\ertheless, the most successful modern experi- 
ments ha\e reverted in principle to a method of transfer even 
older than 1 mancipation,’ and the latest simplifications of the 
conve)ance of land are a reproduction of the primitive public 
transfers in the face of the community, in a new form appro- 
priate to large and miscellaneous societies 

“In France, and in the territories incorporated wuth the 
Empire of Napoleon I, there has existed, ever since the estab- 
lishment or introduction of the Code called by his name, a 
system of publicly registering sales and mortgages of land In 
some of the Germanic countries there was long a disinclination 
to adopt these expedients, but they have now been almost 
universally copied on the Continent, and, as sometimes happens, 
the new system is most perfect w r here the delay in accepting it 
w r as longest The land registries which receive the highest 
commendation from juridical writers are those of certain small 
Teutonic communities, for instance, the State of Hesse-Darm- 
stadt and the Canton of Zurich I can here give but a brief 
description of the mechanism The land of the community is 
divided into a number of circumscriptions of no great area 
For each of these a central office is established, with a staff of 
functionaries, who are to some extent experts, and at each office 
a register is opened in which separate portions, or groups of 
pages, are appropriated to separate masses of land There has 
been some controversy as to what the area selected for separate 
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treatment 'should be — whether a space determined by land 
measurement, or, as we should say, an estate , an aggregate of 
lands once held as a single property , but I behe\e that the his- 
torical system — that which deals with estates rather than with 
areas settled by land surveyors — has been found practically the 
most convenient When the register has once been opened, 
the legal history of every parcel of every area is thenceforward 
recorded in it, and every transfer or mortgage must be regis- 
tered in it under pam of invalidity. Whether a person wishing' 
to sell or mortgage has the right to do so, it is the business of 
the staff of experts to ascertain It is absolute!} essential to 
the system that the register should be easily accessible, and the 
formalities of registration simple and cheap 

“The nearest English analogy to this new foreign s)stem is 
to be sought in the court rolls of manors, and it is sometimes 
asserted by lawyers that the manifold disadvantages of cop} hold 
property are compensated by the many con\eniences arising 
from its registration in these rolls As to the great mass of 
English freehold property, there is a general admission among 
lawyers of the expediency of registration, but vehement dispute 
as to the best method, and a certain disposition to look upon the 
practical difficulties as insuperable It is true that these diffi- 
culties are far greater than abroad Our land law is much more 
complex than the land law of Continental countries, where it has 
its counterpart, if it has any, in the exceptional law' applied to 
the estates of a limited number of noble families , and English 
real property law has been still further complicated by the 
liberty of transfer and devise which we have enjO}ed from a 
comparatively early period The great difficulty with us lies in 
the preliminary process of ascertaining whether a person de- 
sirous of selling or mortgaging has the right to do it , but this 
in most Continental countries is a comparatively easy matter, 
the bulk of the land having been held, until the earl} part of this 
century, by a tenure of strict villeinage, or, as we should say, in 
copyhold 

“My immediate object, however, is not to pass a eulogy 
on the principle of conveyance by entries in a register, or 
to weigh one system of registration against another I wish 
rather to point out some remarkable consequences of regis- 
tration which ought to have our attention in our special 
branch of study A short time since I stated that the pro- 
blems once solved by the expedient of ‘ warranty* w f ere com 
mon to all bodies of jurisprudence What is to be done in 
the case of the man who is in fact exercising all the powers of 
an owner, but who bas no title to show ? Is he to be at the 
mercy of an} body who chooses to injure or disturb him ? The 
Roman law answers this question by providing the vast body of 
rules which constitute the chapter on Possession What has to 
be done with the man who has bought with the proper formah- 
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tics, but not from the true owner, or from the true owner but 
not with the proper formalities? The answer of the Roman law 
consists in the doctrines of * bond fide possession/ and of 
( ownership /// bon,s / f bonttanan 1 or equitable ownership Is 
the bomtarian owner or the possessor, with or without good faith, 
alwa)s to ha\c an imperfect title ? The reply is in the great 
departments of law concerned w ith usucapion and prescription 
If a man mortgages his property to a number of creditors, in 
w’hat order are they to be satisfied ? The volume of rules by 
which all s) stems try to solve this problem is quite enormous 
But it is very remarkable that, where there is a perfect system of 
land registry, the strong tendency is to revert to the doctrines of 
Roman law as it must have been before possession, usucapion 
and bomtarian ownership grew up The registry of the sale or 
mortgage of land being extremely easy, expeditious and cheap, 
there is a marked disposition among the authors and expositors 
of law to say to the members of the community — Either register 
)our transfers or mortgages, or cause them to be registered, or 
}0u shall have no rights whatever If you neglect doing that 
which it is in jour power to do at any moment, and at a trifling 
cost in time and money, you shall not have the benefit of pos- 
session, of bomtarian owmership, or usucapion, or prescription 
At most there shall be an action of contract to compel the seller 
of land to register and the bu)erto pay the purchase-money 
As regards mortgages, they shall rank in the order of priority of 
registration, and if )Ou delay going through the proper formali- 
ties, or compelling them to be gone through, you, the mortgagee, 
will be postponed to creditors more diligent than yourself, and 
you will be satisfied after them 

“ I follow' German WTiters of authority in saying that this is 
the condition to which legal doctrine is approximating in much 
of Germany though it is not quite adjusted to it The singular 
result is that some of the most intricate and difficult chapters 
of law cease to be of any or much importance The expedient 
of public registration is, it will be seen, purely mechanical , a 
contrivance, very like it in principle, spontaneously and very 
early suggested itself to the human race , nevertheless, where a 
public registry of mortgage and land transfer has been established, 
some of the most famous and luxuriant branches of law show a 
tendency to dwindle and wither aw'ay under its shadow Posses- 
sion, usucapion, bomtarian owmership, and hypothek occupy to- 
gether a prodigious space in the Roman jurisprudence , the bulk 
of w'hat corresponds to them in other s} stems of law r is very 
great , if they are reduced to a fraction of their present dimen- 
sions, the diminution of the aggregate body of law will be ex- 
traordinary, and will have been produced in a most unexpected 
w r ay 

,r I have dwelt on these Continental systems of land regis- 
tration and on the effects attributed to them by German juridi- 
cal opinion, for two reasons 
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“ In the first place, the fact is certainly curious that the latest 
improvements in the mechanism of mortgage and land transfer 
involve a reversion to the primitive publicity of conveyance 
The public register at some accessible spot, in which all trans- 
actions must be registered under penalty of immediately forfeit- 
ing all their benefits, pretty much corresponds to the primitive 
assembly of the village, before which all transfers of shares in 
the domain must be accomplished, in order that the brotherhood 
may consent to them, and supply evidence of them by the general 
recollection It is true that the ancient formalities had one 
object which has nothing to do with the modern The primitive 
publicity of transfer went with a most rigid exclusiveness, and 
the public consent, which was insisted upon, was employed to 
refuse the power of purchase to strangers The decay of the 
ancient public conveyances was very probably caused by a 
change of circumstances, which made the communities either 
unable or unwilling to maintain their collective control over 
the land of their domain In modern India the growth of 
wealth has greatly stimulated the spirit of individualism , buyers 
and sellers of land alike become impatient of the necessity for 
obtaining the public consent of the villagers to their bargain f 
the modern Anglo-Indian law is unfavourable to these archaic 
restrictions, and thus the primitive public methods are every- 
where giving way to private transfers, which assume, I am sorry 
to say, at present very heterogeneous forms In the historically 
ancient world the same results were most probably produced by 
conquest, and by the absorption of one or more of the primitive 
proprietary groups by others stronger than themselves 

“ In the Roman State, including a population even more and 
more miscellaneous, we find at the outset of legal history a 
mere shadow of the old forms of transfer in the Mancipation/ 
and mancipation, long before its abolition by Justinian, was 
subordinated by every sort of legal contrivance to mere delivery 
or * tradition 9 Yet even tradition, when it became the sole 
Roman conveyance, retained some trace of the institutions out 
of which it grew The Roman law never to the last allowed 
the dominion or right of property to be passed from one person 
to another by a mere contract, it was absolutely necessary that 
the contract should be followed by the delivery of the thing 
which was its subject This is a peculiarity which has, more 
than once, caused perplexity to persons who have consulted the 
Roman law of transfer in ignorance of its being founded on a 
principle which the English law and the French Code have 
abandoned 

“The other fact to which I wish to call attention is not 
merely curious but highly instructive The tendency of German 
juridical opinion which I have mentioned shows that we are in 
danger of over-estimating the stability of legal conceptions 
Legal conceptions are indeed extremely stable , many of them 
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ha\e their roots in the most solid portions of our nature, and 
those of them with which we are most familiar have been for 
ages under the protection of irresistible sovereign power. Their 
great stability is apt to suggest that they are absolutely perma- 
nent and indestructible, and this assumption seems to me to be 
sometimes made, not only by superficial minds, but by strong 
and clear intellects I am not sure that even such juridical 
thinkers as Bentham and Austin are quite free from it They 
sometimes write as if they thought that, although obscured by 
false theory, false logic and false statement, there is somewhere, 
behind all the delusions w'hich they expose, a framework of per- 
manent legal conceptions w'hich is discoverable by an eye look- 
ing through a dry light, and to which a rational code may al- 
wa)s be fitted What I have stated as to the effects upon law 
of a mere mechanical improvement in land registration is a very 
impressne warning that this position is certainly doubtful, and 
possibly not true The legal notions w r hich I described as de- 
cajing and dwindling have always been regarded as belonging 
to w'hat may be called the osseous structure of jurisprudence 
The fact that they are nevertheless perishable suggests very 
forcibly that even jurisprudence itself cannot escape from the 
great lau r of evolution, u 
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